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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1942 


No. 8198 

Board of Trustees of the National Training School 

for Boys, appellant 

v. 

0. D. Wilson Company, Inc., appellee 


APPELLANT’S BKIEF 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court of the 
United States for the District of Columbia entering a sum¬ 
mary judgment for the appellee, 0. D. Wilson Company, Inc., 
plaintiff below, and overruling the appellant’s motion for sum¬ 
mary judgment against the appellee. On April 17, 1939. 
appellee filed a complaint in the lower court for damages 
growing out of certain work performed at the National Train¬ 
ing School for Boys in the District of Columbia (Appellant’s 
App. 4). On July 1. 1939. appellant filed its answer to the 
complaint (Appellant’s App. 18) and on December 10. 1940. 
it filed a motion for summary judgment (Appellant’s App. 24). 
On September 23, 1941, appellee filed a motion for summary 
judgment (Appellant’s App. 30). After hearing on the two 
motions, the trial court on December 9, 1941, granted the 
appellee’s motion and overruled that filed by the appellant 
(Appellant’s App. 31). This appeal thereupon was taken by 
the Board of Trustees of the National Training School for Boys 
(Tr. 18). Jurisdiction to review the action of the trial court 
is vested in this Court by virtue of § 17-101, D. C. Code (19401. 

(l) 
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STATEMENT OF THE CASE 

This case involves an action brought by 0. D. Wilson Com¬ 
pany. Inc., a corporation engaged in the construction business, 
wherein it seeks to recover SI.600 on the ground that it per¬ 
formed certain construction work at the National Training 
School for Boys in the District of Columbia for which it claims 
it was not paid. The facts as disclosed by the pleadings and 
affidavits are to the following effect : 

On December 2$, 1937, the Board of Trustees of the National 
Training School for Boys, an institution established and main¬ 
tained by authority of Congress,' invited bids for the perform¬ 
ance of certain construction work at the National Training 
School. The invitation stated that sealed bids would be re¬ 
ceived until 2 P. M., January 11.193S. at which time they would 
be opened (Tr. 67). The specifications contained in the invi¬ 
tation included the following provision: “Guarantee will be re¬ 
quired with each bid as follows: Twenty percent (20%) of the 
amount bid. (See Paragraph S of Instructions to Bidders.)” 2 
The specifications further provided that the bids were to be 
submitted “Upon the Standard Government Form of Bid and 
the successful bidder will be required to execute the Standard 
Government Form of Contract for Construction.” On the 

1 The National Training School for Boys is the Reform School of the Dis¬ 
trict'of Columbia (Act of Congress of May 27,190$, D. C. Code (1940) § 32- 
801) : it is a corporation created and existing under Acts of Congress (Act 
of Congress May 3, 1876. 19 Stat. 49. as amended by the Act of May 27. 1908, 
D. C. Code (1940) § 32-806). 

: This provides as follows: “S. Guaranty.—Where security is required to 
insure the execution of contract and bond for performance of the service, no 
bid will be considered unless it is so guaranteed. The bidder, at his option, 
may furnish a guaranty bond, a certified check or deposit, in accordance with 
Treasury Department regulations. United States bonds (at par value) as 
security in the amount required: Provided , That where not in conflict with 
the law, the bidder may be limited to the option of furnishing a certified 
check or United States bonds when the amount of the security does not 
exceed $1,000, notice of such requirement to be given in the invitation to 
bidders. 

In case security is in the form of a certified check or United States bond, 
the Government may make such disposition of the same as will accomplish 
the purpose for which submitted. Certified checks may be held uncollected 
at the bidder’s risk. Certified checks, or the amount thereof, and United 
States bonds of unsuccessful bidders will be returned as soon as practicable 
after the opening" (Tr. 127). 
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same page with the last provision was a note that the bidder 
should see the Standard Government Instructions to Bidders 
and a copy of the Standard Form of Contract. Bid Bond, Pay¬ 
ment Bond and Performance Bond, which could be obtained 
upon application (Tr. 68). 

The Standard Government Form of Bid for a Construction 
Contract referred to above and which was used by the bidders, 
as required, contained as its end the following: “Note: Read 
Standard Government Instructions to Bidders before preparing 
this bid” (Tr. 71). 

The otundard Government Instructions to Bidders, incor¬ 
porated by reference, as indicated above, in both the invitation 
and in the bid itself, provides that errors in preparing a bid con¬ 
fer no right to withdraw the same after it has been opened and 
that all errors are at the bidder’s own risk. 3 

3 The pertinent instructions are as follows: 

1. Preparation of bids. —Unless otherwise directed in the invitation, bids 
shall be submitted in triplicate. Forms furnished, or copies thereof, shall 
be used, and strict compliance is necessary with the requirements of the invi- 
tion, these instructions, and the instructions printed on the forms. Special 
care should be exercised in the preparation of bids. Bidders must make their 
own estimates of the facilities and difficulties attending the execution of the 
proposed contract, including local conditions, uncertainty of weather, and all 
other contingencies AH designations and prices shall be fully and clearly 
set forth. Copies of the bids shall be identical. The proper blank spaces in 
the bid and guaranty forms shall be suitably filled in. 

* * * * * 

7. Corrections .— Erasures or other changes in the bids must be explained 
or noted over the signature of the bidder. 

***** 

14. Withdrawal of bids. —Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with¬ 
drawal of the bid after it has been opened. 

***** 

16. Award or rejection of bids. —The contract will be awarded to the lowest 
responsible bidder complying with conditions of the invitation for bids, pro¬ 
vided his bid is reasonable and it is to the interest of the United States to 
accept it. The bidder to whom the award is made will be notified at the 
earliest possible date. The United States, however, reserves the right to 
reject any and all bids and to waive any informality in bids received when¬ 
ever such rejection or waiver is in the interest of the United States. It also 
reserves the right to reject the bid of a bidder who has previously failed to 
perform properly or complete on time contracts of a similar nature, or a bid 
of a bidder who is not in a position to perform the contract. 

***** 

19. Errors in bid. —Bidders or their authorized agents are expected to 
examine the maps, drawings, specifications, circulars, schedule, and all other 
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Pursuant to the invitation of December 28, 1937, bids for 
the construction work to be performed at the National Train¬ 
ing School were submitted by ten bidders and were opened 
as scheduled on January 11. 193S. Among the bids was one 
submitted by the appellee, on the Standard Government Form, 
which, pursuant to the specifications, was made and tendered 
in compliance with the conditions contained in the Standard 
Government Instructions to Bidders (Tr. 69. Item A-14). 
This bid was accompanied by a bid bond, conditioned upon the 
execution by the appellee o: a formal contract, should the ap¬ 
pellee's bid be accepted within sixty days after the opening of 
bids (Tr. 63. Item A-12). This bond provided as follows: 

Now, therefore, if the principal shall not withdraw 
said bid within the period specified therein after the 
opening of the same. or. if no period be specified, within 
sixty (60) days after said opening and shall within the 
1 period specified therefor, or, if no period be specified, 

! within ten (10) days after the prescribed forms are pre¬ 
sented to him for signature, enter into a written contract 
with the Government, in accordance with the bid as ac¬ 
cepted. and give bond with good and sufficient surety or 
sureties, as may be required, for the faithful performance 
! and proper fulfillment of such contract, or in the event 
of the withdrawal of said bid within the period specified, 
or the failure to enter into such contract and give such 
bond within the time specified, if the principal shall pay 
the Government the difference between the amount 
specified in said bid and the amount for which the Gov- 

inst ructions pertaining to the work, which will be open to their inspection. 
Failure to do so will be at the bidder’s own risk, and he can not secure relief 
on the plea of error in the bid. In case of error in the extension of prices 
the unit price will govern. 

***** 

23. Contract and bond .—The bidder to whom award is made must, when 
required, enter into written contract on the standard Government form, with 
satisfactory security in the amount required, within the period speeitied or, if 
no period be specified, within ten days after the prescribed forms are pre¬ 
dated to him for signature. (See Item A-16. Tr. 127 ct xeq.) 
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ernment may procure the required work and/or supplies, 
if the latter amount be in excess of the former, then the 
obligation shall be void and of no effect, otherwise to 
remain in full force and virtue. 

The bid submitted by the appellee was in the amount of 
$5,190 and was the lowest bid received. The bids submitted 
by other persons ranged from $7,200 to $9,669 (Appellants 
App. 12. 21). Appellee alleges in its complaint that its bid of 
$5,190, by accident and through inadvertence, failed to include 
a $1.600-item for the laying of maple flooring in the gymnasium 
at the training school, such amount being omitted in computing 
the lump sum set out in the bid. It concedes, however, that 
appellant's specifications expressly included the laying of such 
floor (Appellant’s App. 7-8). 

It is contended, in explanation of the alleged error, that ap¬ 
pellee did not learn of the invitation for bids until on or about 
January o. 1938, at which time it decided to make a bid for the 
work; that its engineer and estimator then went to the National 
Training School for Boys to familiarize himself with the physi¬ 
cal conditions and the character of the work to be performed; 
that during the period from January 5 to January 11. the date 
when the bids were to be opened, the engineer and estimator 
was required to break down the work to be performed into its 
several component parts and was required to itemize work to be 
performed by subcontractors and to obtain bids thereon; and 
that preparations for the making of its bid entailed minute cal¬ 
culations and figuring, the specifications involving more than 
twenty-seven operations and kinds of work. Because of the 
limited time allowed for the preparation of its bid it is claimed 
the appellee's engineer and estimator became distraught and 
nervous and that by reason thereof he accidentally and unin¬ 
tentionally made certain clerical errors in computing the lump 
sum bid. omitting the $1,600 item for the wood flooring. 
Appellee’s bid was not completed until about 1:00 o’clock, Jan¬ 
uary 11, one hour before the closing time for bids, and conse¬ 
quently there was no opportunity to re-examine or compare the 
accuracy of the figures inserted by the appellee in its bid. The 
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bid was filed by the appellee about 1:50 o’clock P. M., on 
January 11. (Complaint. Appellant's App. 4.) 1 

At 2:00 o’clock on that day, the various bids, including the 
one submitted by the appellee, were opened and made public. 
Thereupon, it is claimed, appellee first became aware of the fact 
that an error had been made in the compilation of its bid and 
a recheck of the figures by the appellee disclosed the omission 
of the SI.600 item. Appellee immediately advised the appel¬ 
lant of the mistake and requested permission to withdraw its 
bid. On January 12. 193S. the appellant, by letter, authorized 
the appellee to submit a request for withdrawal of the bid in 
writing. (See Complaint and Answer. Appendix.) This let¬ 
ter stated that ‘‘if the National Park Service recommends ap¬ 
proval of your withdrawal and the Contracting Officer concurs, 
the same will be submitted to the Controller (sic) General for 
decision on your request” (Appellant’s App. 15). On the same 
date appellee submitted in writing its request to withdraw the 
bid (Appellant’s App. 16). 

On February 25, 193S, a letter was addressed to the appellee, 
signed by the Acting President of the Board of Trustees of 
the National Training School for Boys, in which it was stated 
that the appellee's letter of January 12,193S, had been submit¬ 
ted to the Comptroller General for opinion as to “whether you 
could be allowed to withdraw your bid. or whether payment 
at a higher figure could be authorized, if you proceeded with the 
contract work. A letter from the Comptroller General dated 
February 16,193S, in response to our request contained the fol- 

1 These allegations of the complaint as to the making of the mistake in 
computing the hid. and the causes thereof, were put in issue by the appel¬ 
lant's answer, for lack of information to form a belief with respect thereto. 
In support of its motion for summary judgment appellee filed affidavits with 
resjjeet to these issues. Notwithstanding appellant's failure to invoke Rule 
”>6 (f) of Federal Rules of Civil Procedure, it is believed doubtful that sum¬ 
mary judgment should have been granted in the light of the answer, the 
question of mistake being a substantial one of fact. Cf. Port of Palm Beach 
District v. Gocthals . 104 F. (2d) 700. 700 (C. C. A. 5); United States v. 
Gotham Pharmacol Corp., 1 F. R. D. 744 (S. D. N. Y.). 

Since this point was not raised in the District Court it is not relied on here, 
but silence on the question elsewhere in the brief is not to be taken as an 
acquiescence in. or a concession to. the propriety of the action taken by the 
District Court. 
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lowing decision: ‘The decision in the present case must be that 
no payment to the 0. D. Wilson Company, Inc., is authorized 
in excess of its bid price and if it refuses to perform in accord¬ 
ance with its bid the bid guarantee is forfeited, and the matter 
then apparently will be for readvertising or awarding to the 
next lowest responsible bidder as the public interests may re¬ 
quire?’ Accordingly, the appellee was advised that the Board 
of Trustees of the National Training School had no other alter¬ 
native than to comply with the legal decision of the Comp¬ 
troller General and award the contract to the appellee as the 
lowest bidder (Appellant’s App. 29). This bid. it is conceded, 
was more than $2,000 less than that of the next lowest bidder 
(Appellant’s App. 21). 

Thereupon, after receipt of the letter of February 25, the 
appellee on March 9, 193S, executed a written contract and 
performance bonds, and entered upon and performed the work 
required under the specifications, proposals, directions, and 
drawings (Appellant’s App. 21). On March S. 1938. however, 
appellee addressed a letter to the appellant in which it stated 
that “the work will be undertaken and completed by this com¬ 
pany under protest, reserving to our company all rights which 
it has arising from inadvertent omission from our bid of the 
$1,600 item for relaying a new gymnasium floor as provided in 
the plans and specifications’* (Appellant's App. 22. Also. 
Tr. 33). 

Appellee fully complied with its contract and the work was 
completed on or about July 15. 193S (Appellant’s App. 13. 22). 
During the progress of the work appellee requested and re¬ 
ceived partial payments under the contract. On July 14,193S. 
appellee requested “final payment” on its contract, itemizing 
the cost for the various work done (Tr. 15S, 159, Item C-15, 
C-16). This payment was approved and made (Appellant's 
App. 14). 

Appellee alleged in its complaint that the action of the ap¬ 
pellant in requiring the appellee to execute and perform its 
contract was contrary to good conscience and good morals, was 
in violation of the terms and conditions upon which bids were 
invited by appellant, and was in contravention of the express 

4787(56—42-2 
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intention of the appellee. Having accepted the new maple 
floor, which floor was of the reasonable value of SI,600, the 
appellee charged the appellant with being indebted to it in that 
amount and prayed judgment therefor. 

On December 10,1940, appellant filed a motion for summary 
judgment on the ground the complaint failed to state a claim 
for relief. Appellee, on September 23, 1941, moved the court 
for summary judgment on its behalf. After hearing arguments 
on the motions, the trial court on December 9, 1941, granted 
the appellee’s motion and overruled that filed by the appellant. 
It accordingly entered judgment for the appellee in the amount 
of $1,600 (Appellant’s App. 31). Thereupon, this appeal was 
taken (Tr. 178). 

ISSUE INVOLVED 

The relief sought by appellant on this appeal is (1) to re¬ 
verse the ruling of the District Court in granting appellee’s, 
and overruling appellant’s, motion for summary judgment and 
(2) to direct the District Court to enter judgment in favor of 
appellant. 

The only issue involved is whether a bidder on a Gov¬ 
ernment contract, upon entering into and fully performing the 
written contract after discovering that a mistake had been 
made in its bid. may recover the amount involved in such mis¬ 
take upon quantum meruit. This issue involves the following 
questions: 

1. Is suit on an implied contract barred by existence of ex¬ 
press contract. 

2. Is the express contract in the present case void for duress. 

3. Even assuming duress, has the contract been ratified by 
action of the appellee. 

SUMMARY OE ARGUMENT 

The facts of the present case disclose no ground upon which 
the judgment of the District Court can be sustained. The 
appellee submitted a bid and discovered a mistake therein 
immediately after it had been opened. Thereafter appellee 
executed a written contract and fully performed its obligations 
thereunder and obtained the full benefit therefrom, having re¬ 
quested and received full payment of the contract price. Under 
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the circumstances an action to recover the reasonable value of 
work included within the written agreement is barred by the 
existence of that agreement. 

It is well settled that payment cannot be implied in law to 
support a quantum meruit where the intention of the parties 
is expressed to the contrary in a written contract, unless such 
contract has been rescinded or abandoned. Appellee contends, 
however, that it entered into the contract because of compulsion 
resulting from the appellant’s threat to forfeit its bid bond. By 
the condition* under which appellee submitted its bid. all errors 
were at the risk of the bidder and the bid bond could be for¬ 
feited if the successful bidder refused to execute a contract. 
Appellant’s threat to do that which the appellee authorized to 
be done does not constitute unlawful coercion or duress. That 
appellee might have had a defense—based on such mistake—to 
any action on the bid bond, if it had refused to go forward with 
its bid, need not be determined; nor would it change the result. 
That defense if it existed necessarily had to be established to the 
satisfaction of a court. It was not for the appellant to decide. 
Having elected to execute a contract, appellee cannot complain. 

Moreover, even if it be assumed arguendo that duress exists, 
appellee by its conduct, in performing the contract and demand¬ 
ing “final payment” under it. ratified that contract, thereby 
estopping it from voiding it by this action. 

ARGUMENT 

The facts involved in this litigation are simple: Appellee 
submitted a bid which, it now claims, failed to contain an item 
of SI,600.00. having been omitted through inadvertence and 
mistake. The error was discovered immediately after the bids 
were opened, and an effort was made by the appellee to with¬ 
draw its bid. Upon the advice of the Comptroller General of 
the United States, embodied in an opinion reported at 17 Comp. 
Gen. 659, the appellee was advised by the appellant that if 
it refused to perform in accordance with its bid. the bid guar¬ 
anty would be forfeited. The appellee was specifically told 
that the Board of Trustees of the National Training School 
for Boys had no other alternative “than to comply with the 
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legal decision of the Comptroller General.” Accordingly, a 
formal contract was prepared for execution on a standard Gov¬ 
ernment form, and was executed on behalf of the appellee. 
When it returned the executed contract to the appellant, ap¬ 
pellee accompanied it by a letter stating that the work would 
be undertaken and completed under protest, reserving to the 
appellee all rights which it had arising from the inadvertent 
omission of the SI.600 item. By the present action, appellee 
is seeking to enforce those claimed rights. 

The sole question involved is whether the appellee can re¬ 
cover upon quantum meruit the reasonable value of the work 
and labor performed with respect to the item which was omit¬ 
ted from the lump sum bid. which bid constitutes the basis of 
the written contract. It is the appellant's contention that the 
appellee is without legal redress under the circumstances of 
the case, and that the trial court erred in rendering judgment 
for the appellee. 

The written contract entered into by and between the ap¬ 
pellant and the appellee on March 9.193S. fully covers the sub¬ 
ject matter involved in this litigation, for by the terms of that 
contract the appellee, in consideration of the payment to it of 
85.989.00 4 agreed to perform certain work in accordance with 
the specifications, schedules and drawings contained in the 
invitation of the appellant for bids, expressly including the lay¬ 
ing of a new maple floor in the gymnasium at the National 
Training School. 5 for which it now claims reimbursement. 
This contract is a complete bar to an action founded in quan¬ 
tum meruit, for it is well established and accepted law that a 
party cannot be bound by an implied or constructive promise 
wherei there is in existence an express contract, unless the ex¬ 
press contract has been either rescinded or abandoned. Hawk¬ 
ins v. United States , 96 U. S. 6S9. See Klebe v. United States, 
263 U. S. 188, 192; Shell Petroleum Corp. v. Shore, 72 F. (2d) 
193 (C. C. A. 10). See also. New York, New Haven cl* Hartford 
R. R. v. United States, 251 U. S. 123; Chesapeake and Potomac 
Telephone Co. v. United States, 2S1 U. S. 385. 

4 This figure includes the lump sum bid of S5.100.00. and an alternative bid, 
“C.” in the amount of $799.00. (Item A-7. Tr. 38, 39.) 

6 See Specifications. Section IV, paragraph 42 (9). (Item A-16, Tr. 91.) 
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In the Hawkins case a contract was entered into by the 
plaintiff to furnish the United States a certain amount of 
rubble-stone to be used in the construction of a public build¬ 
ing, the contract prescribing the dimensions of the material 
and the price to be paid therefor. It was expressly provided 
that the contract could not be departed from without the 
written consent of the Secretary of the Treasury. Plaintiff 
delivered some stone which was within the description of the 
contract but it was rejected by the assistant superintendent 
in charge of the erection of the building. As a result plaintiff 
was required to supply other material of a more expensive 
kind; but he informed the superintendent of his intention to 
make claim for extra allowance therefor. The Secretary of 
the Treasury did not consent to the acceptance of the more 
expensive stone. Plaintiff brought suit to recover the differ¬ 
ence in value between the stone furnished and that provided 
for in the written contract, basing his claim on the ground 
that the United States had accepted the material and was in 
full enjoyment of it. The Supreme Court held that although 
plaintiff had been required by the superintendent of the build¬ 
ing to furnish the more expensive material, the written con¬ 
tract as originally entered into between him and the United 
States was in full force and operation and. accordingly, there 
having been no written consent by the Secretary of the Treasury 
for a modification thereof, there could be no recovery. The 
Court applied the welbsettled rule that where there is an 
express written contract between the parties no action can 
be maintained to recover for work and labor done upon a 
quantum meruit. The contractor can only recover under the 
terms of the written agreement. 

In this respect it is important to note that in the present case 
the alleged mistake claimed by the appellee had been discovered 
many weeks before it entered into the written agreement, and, 
consequently, it cannot now be contended that the written 
contract, under which it performed the work, was tainted with 
mistake. On the contrary, appellee executed that contract 
with full knowledge that the amount agreed upon therein as 
payment for the work was intended by the parties to include 
the laying of the new floor in the gymnasium. This the ap- 
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pellee does not deny. Moreover, for a period of more than four 
months, up to and including the date of final payment under the 
contract, July 15, 193S. appellee fully performed the work con¬ 
tracted for and received the agreed compensation. Under the 
principle of the Hawkins case, the original contract having 
remaihed in full force and operation, the conclusion necessarily 
follows that the appellee cannot recover, upon quantum meruit, 
compensation in addition to the amount provided for in the 
written agreement. 

Appellee however maintains that in the present case it en¬ 
tered into the written contract as a result of appellant's threat 
that if it failed to do so, its bid bond would be forfeited. Hav¬ 
ing thus been made under compulsion, it is urged that the 
express agreement does not bar recovery for the reasonable 
value of the work and labor performed in laying the new gym¬ 
nasium floor. There are two grounds upon which the appellee's 
contention must fall: First, the alleged threat by the appellant 
to forfeit the bid bond in the event the appellee refused to 
perform in accordance with its bid does not constitute legal 
duress, which would support the voidance of the contract; and, 
secondly, even if the contract had been entered into under 
duress, it was subsequently ratified by actions of the appellee. 

a. No duress involved 

Duress has been defined by this Court in O'Toole v. Lamson, 
41 App. D.C. 276, as “a condition of mind resulting from such 
improper pressure that the will is overcome and an involuntary 
act or contract induced—a condition of mind produced by an 
unlawful intimidation and which results in the doing of an 
act which is not required by law.” See United States v. Hucka- 
bee, 16 Wall. 414; Restatement, Contracts (1932) § 492. 
Although the question of whether or not duress has been exer¬ 
cised has reference to a condition of mind, the courts have held 
that the determination of whether certain facts are sufficient 
to constitute duress is a question of law which may be disposed 
of by the court on admitted facts. Farley v. Abbetmeier, 114 
F. (2d) 569, 72 App. D. C. 260, 265; McKenzie-Hague Co. v. 
Carbide & Carbon Chemicals Corporation, 73 F. (2d) 78 
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(C.C.A. 8); Meyer v. Guardian Trust Company, 296 Fed. 7S9 
(C.C.A.8). 

One of the essential elements of duress is the existence of 
wrongful pressure by which the will of the party is destroyed. 
Thus, it is stated in 5 Williston on Contracts (Rev. Ed.) 
§ 1606: 

One element of the early law’ of duress continues to 
exist, however its boundaries may be otherwise extended. 
The pressure must be wrongful, and not all pressure is 
w’rongful. The law provides certain means for the en¬ 
forcement of their claims by creditors. It is not duress 
to threaten to take these means. Therefore, a threat to 
bring a civil action or to resort to remedies given by the 
contract is not such duress as to justify recission of a 
transaction induced thereby, even though there is no 
legal right to enforce the claim, provided the threat is 
made in good faith; that is, in the belief that a possible 
cause of action exists. But, if the threat is made with 
the consciousness that there is no real right of action and 
the purpose is coercion, a payment or contract induced 
thereby is voidable. In the former case, it may be said 
that the threatened action was rightful; in the latter 
case, it was not. As foreclosure is a law’ful means for se¬ 
curing a mortgagee’s claim, threats of foreclosure do not 
amount to duress; nor do threats that one entitled to 
establish a mechanic’s lien, or to enjoin either the pres¬ 
entation of a play, or the use of premises in violation of a 
covenant, will adopt this course unless his claim is set¬ 
tled. [Italics supplied.] 

In the instant case the appellee had submitted a proposal 
upon invitation of the appellant. In accordance w T ith the in¬ 
vitation a bid bond w’as submitted along w’ith the proposal, 
which bond was conditioned upon the appellee’s entering into a 
written contract with the appellant should its bid be the one 
accepted. Under the terms of government instructions to bid¬ 
ders, wdiich were incorporated by reference in the invitation as 
well as in the bid filed by the appellee, all errors in bidding were 
at the risk of the bidder and once having been opened the bid 
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could not be withdrawn. This, of course, is the purpose of the 
bid bond. The forfeiture of that bond was a remedy open to 
the government expressly granted to it by the appellee w'hen it 
filed its bid. When the appellant was advised that the appellee 
had made a mistake in computing its lump sum bid, it sought 
legal advice from the Comptroller General of the United States 
on the question of whether the appellee would be permitted to 
withdraw. And in reliance on the advice of that government 
officer, appellant advised appellee that its bond would be for¬ 
feited if a contract were not executed. Under the circum¬ 
stances appellant was acting in accordance with law and the 
terms of its agreement with appellee. Although it may be con¬ 
ceded solely for purposes of argument that appellee may 
have had a justifiable defense to a forfeiture, if it could have 
proved honest mistake and absence of negligence, appellant in 
acting as it did cannot have imputed to it improper motives; 
nor can such motives be imputed to the Comptroller General, 
there being no allegation in the pleading to that effect. 1 Being 
so based upon the advice of the Comptroller General, and upon 
the express conditions of the bid invitation, which imposed the 
consequences of an error upon the bidder, it is difficult to con¬ 
ceive how the notice of forfeiture and the alleged pressure 
resulting therefrom were wrongful. 

There are numerous cases which support the principle stated 
by Professor Williston. In Dick v. Marx & Rawolle, 55 App. 
D. C. 267.4 F. (2d) 879, cert, denied, 26S U. S. 6SS, suit was in¬ 
stituted on a promissory note. One of the defendants filed an 
affidavit of defense in which it was alleged that the plaintiff 
threatened to commence bankruptcy proceedings against him 
on a claim which he. the plaintiff, knew did not exist, and that 
by means of such threats coerced and intimidated the defendant 
into signing the notes sued upon, against his will, in order to 
prevent greater financial loss by reason of the threatened pro¬ 
ceedings. The trial court ruled that the affidavit did not state 
facts sufficient to defeat plaintiff's claim. This Court sus¬ 
tained this ruling and said: 

'As an examination of the Comptroller’s opinion, reported at 17 Comp. 
Gen. 659, will readily show, it was predicated upon a consideration of 
decided judicial authority. 
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Under the circumstances set out in the affidavit, 
however, the alleged threat of the plaintiff did not con¬ 
stitute fraud or duress, for the plaintiff had a lawful 
right to commence such proceedings against the de¬ 
fendant, in order to secure or collect the claim which it 
was then asserting against him. The following quota¬ 
tion from 13 Corpus Juris, p. 399, together with the cita¬ 
tions there given, is in point: “A threat to do what 
one had a legal right to do cannot constitute duress, such 
as to foreclose or to exercise the power of sale on a mort¬ 
gage, a threat of arrest, or arrest on civil process on a 
legal claim, when such arrest is allowed by law, or a 
threat of, or the bringing of, a lawsuit or civil process, 
or a threat to levy an attachment or execution or to file 
a mechanic’s lien.” 

In McKenzie-Hague Co. v. Carbide & Carbon Chemicals 
Cory., 73 F. (2d) 78 (C. C. A. 8), the facts pertaining to the ex¬ 
ecution of a release whereby a contractor released a contractee 
from alleged claims in connection with dredging and filling in 
of a river were held, as a matter of law, insufficient to constitute 
duress so as to entitle the contractor to maintain an action for 
deceit notwithstanding such release. In that case the defend¬ 
ant insisted that the plaintiff continue dredging operations and 
threatened, in case of plaintiff’s refusal, to declare a default in 
the contract and to take it over and to take possession of the 
plaintiff’s dredge and all of plaintiff’s equipment. Concerning 
these facts, the court said that the coercion pleaded by the 
plaintiff consisted largely of assertions by the defendant that it 
intended to stand upon its legal rights under the original con¬ 
tract which it had with the plaintiff. “The acts threatened by 
the defendant were those provided by the contracts as remedies 
in case of default. No unlawful act was threatened by the de¬ 
fendant.” See In re Prima Co., 9S F. (2d) 952, 964-5 
(C. C. A. 7) . cert, denied, 305 U. S. 658. 

It has been held that a threat of distraint of property for 
taxes is not duress, even if collection of the tax is barred at the 
time of the threat by the statute of limitations. United States 
v. Root, 62F. (2d) 385 (C. C. A. 5), cert, denied, 289 U. S. 733; 

47S766—42-3 
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Simmons Manufacturing Co. v. Routzahn, 62 F. (2d) 947 
(C. C. A. 6). cert, denied , 2S9 U. S. 751. 

In the present case the threat to declare a bid bond in de¬ 
fault—assuming, arguendo, that the statement of the appellant 
can be considered a threat—was nothing more than a threat 
to do that which the appellant had a legal right to do. in 
which right the appellant had acquiesced when it submitted 
its bid. The bond upon its terms was conditioned upon the 
execution of a written contract by the appellee, if called upon 
to do so. There is no contention that the bond was given under 
duress or coercion. If the appellee refused to execute the 
contract the bond automatically was in default and a cause of 
action on it. against the appellee and its surety, arose. For the 
appellant, upon the legal advice of the Comptroller General of 
the limited States, to express an opinion that a refusal to 
execute a written contract would be a default in the bond, 
certainly did not constitute duress. Even if the statement be 
considered as a threat to sue on the bond, there still was not 
duress, since the action threatened was not wrongful. That 
there may or may not have existed an equitable defense which 
might have been interposed, such as mistake in computing the 
bid. dnd which might have defeated the action does not change 
what the defendant did from a rightful to a wrongful act. 
Whether or not a unilateral mistake on the part of a bidder 
constitutes a basis for refusing to consummate, depends on the 
peculiar circumstances of each case, particularly upon the 
degree of negligence which might be imputed to the bidder. 
In addition, in the present case the bidder expressly agreed to 
assume all errors and mistakes. But even indulging in an as¬ 
sumption most favorable to the appellee—that it might have 
prevailed in an action to forfeit the bid bond—that fact does 
not render a statement by the appellant, that it expects the 
appellee to comply with its bid or take the risk of having its 
bond forfeited, unlawful coercion. Appellant was merely 
threatening to do that which the appellee by submitting its bid 
agreed might be done. See 5 Williston on Contracts (Rev. 
Ed.) § 1606. 

Courts have been loath to set aside a written contract on the 
ground that it was executed under duress, except where the 
duress has been clear and it has been certain that the will of 
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the party was destroyed, rendering the contract not his act in 
contemplation of law. 

An example of this attitude is found in the case of SUliman 
v. United States, 101 U. S. 465, where the Supreme Court held 
that duress did not exist. In that case the owner of certain 
barges executed charter parties of them to the United States 
for a stipulated sum per month so long as they should be 
retained in the service of the United States. After they had 
been used for some time he was informed by the Quartermaster 
General that he must execute a new charter party specifying 
a reduced compensation. The owner declined to do so and 
made a demand for return to him of the barges. The Gov¬ 
ernment informed him it would not return the barges and 
would withhold from him all compensation for their use unless 
the required charter party was executed. Acting under such 
compulsion the owner executed the required charter party, 
stating at the time that he did so under protest and by reason 
of the pressure of financial necessity. He thereafter received, 
from time to time, without protest or objection, payment ac¬ 
cording to the diminished rate under the new contract and 
thereafter brought suit against the United States for the dif¬ 
ference between it and the rate originally agreed upon in the 
first contract, upon the ground that the second charter party 
was executed under duress. The Supreme Court pointed out 
that “The hardships of particular cases should not induce the 
courts to disregard the long-settled rules of law,’’ and held that, 
under the circumstances, there was no ground for recovery. It 
stated: 

Had the claimants stood upon their contract rights it 
is perfectly clear that the government could have been 
compelled to pay the amount stipulated in the original 
contracts to be paid for the use of the barges. The 
claimants could have sued for each instalment of rent as 
it became due, or when the government returned the 
barges they could have sued, as they now sue, for the 
whole amount due under the original charter-parties. 
They had a full and complete remedy by suit against the 
government in the Court of Claims for the enforcement 
of their rights under those contracts * * *. 
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Instead, however, of seeking the aid of the law, claim¬ 
ants, with a full knowledge of their legal rights, executed 
new r charter-parties, and, from time to time, received 
payments according to the rates prescribed therein— 
protesting, when the new’ agreements w-ere signed, that 
they were executed against their wishes and under the 
pressure of financial necessity. They now seek the aid 
: of the law to enforce their rights under the original 
charter-parties, upon the ground that those last signed 
were executed under such circumstances as amounted, in 
law. to duress. Duress of, or in. what? Not of their 
persons, for there is no pretence that a refusal, on their 
part, to accede to the illegal demand of the quarter¬ 
master s department would have endangered their lib¬ 
erty or their personal security. There was no threat of 
1 injury to their persons or to their property, to avoid 
which it became necessary to execute new charter-par¬ 
ties. Nor were those charter-parties executed for the 
1 purpose, or as a means of obtaining possession of their 
property. They yielded to the threat or demand of the 
department solely because they required, or supposed 
they required, money for the conduct of their business 
or to meet their pecuniary obligations to others. Their 
duty, if they expected to rely upon the law for protec¬ 
tion. was to disregard the threat of the department, and 
apply to the courts for redress against its repudiation 
of a valid contract. 

In Hartsville Oil Mill v. United States, 271 U. S. 43. the ap¬ 
pellant had made a contract with the government to furnish 
cotton linters which were used in the making of explosives. 
The Contract contained a clause authorizing the Government 
to cancel it “in event of the termination of the present war.” 
After the Armistice in November, 1918, representatives of the 
Government contended, contrary to the view* taken by the ap¬ 
pellant, that there had been a determination of the war within 
the meaning of the contract. The Government offered a pro¬ 
posal to adjust and settle all obligations upon appellant’s con¬ 
tract and all similar contracts. The Government notified a 
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committee representing the appellant and others that unless 
the Government’s proposal were accepted within one hour from 
the time it was made, the Government would refuse to perform 
its contracts and would refuse to accept or pay for any linters, 
either on hand with the manufacturers or afterwards produced 
by them, and that the appellant and other manufacturers could 
seek their remedy in the courts. Although protesting, the com¬ 
mittee accepted the proposed modification of the contracts. 
Thereupon, the original contracts were cancelled and new’ con¬ 
tracts embodying the proposal were entered into. Appellant 
sued in the Court of Claims under the original contract, alleging 
that the second contract purporting to cancel the earlier con¬ 
tract had been procured by duress. The Supreme Court in 
denying appellant’s claim for relief held that while the action 
of the Government officers was discreditable and injurious to 
the Government, it was not sufficient to void the contract be¬ 
cause “a threat to break a contract does not in itself constitute 
duress. Before the coercive effect of the threatened action can 
be inferred, there must be evidence of some probable con¬ 
sequences of it to person or property for which the remedy 
afforded by the courts is inadequate.” The appellant having 
a right to seek redress in the courts was held not to have been 
coerced into making the second contract. 

Other cases supporting appellant’s position are United 
States v. Huckabee, 16 Wall. 414; Mason v. United States, 17 
Wall. 67; Rosenfeld v. Boston Mutual Life Ins. Co., 110 N. E. 
304, 222 Mass. 284. 

In the present case appellee, if it believed that it had a right 
to withdraw its offer because of mistake, regardless of the terms 
of the appellant’s invitation, should have stood its ground and 
presented any legal or equitable defense it might have had in 
the premises in a suit brought by the Government on the bond. 
When they failed to do so they voluntarily chose their present 
course of action. That choice now precludes them from avoid¬ 
ing their contract on the ground of duress. 

The mere fact that the appellee entered into the w’ritten 
contract under protest does not change the result. At most 
it constitues merely evidence that at the time appellee exe- 
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cuted the contract it stated it was doing so against its will. 
Such statement is of no avail if the circumstances then exist¬ 
ing legally did not constitute duress. Thus, in the Silliman 
case, supra , the Supreme Court, finding no duress to exist, 
brushed aside the evidence of protest. See 5 Williston on 
Contracts (Rev. Ed.) § 1623: see. also. Rosenfeld v. Boston 
Mutual Life Ins. Co 110 N. E. 304. 222 Mass. 2S4. 

* 7 

b. Contract has been ratified by performance and payment 

Moreover, even if it be assumed that duress has been shown 
in the present case, the appellee cannot prevail. Acts induced 
by duress, such as is here relied on. which operate only on the 
mind and fall short of actual physical compulsion, are not 
void in law. but voidable only, at the election of him whose 
act was induced by it. Barnette v. Wells-Fargo National 
Bank. 2t0 U. S. 438. 444. The right of the injured party to.re¬ 
scind the contract is a voidable one which may be lost, not 
only by affirmative acts in ratification of the transaction, but 
also by failure promptly to surrender the advantage obtained 
thereby and manifest an election to void the transaction. See 
5 Williston on Contracts (Rev. Ed.) § 1626. 

Thus it has been ruled that acceptance of payments under 
a contract executed as a result of compulsion constitutes a 
ratification of the contract which will estop the contracting 
party receiving the payments to avoid the contract. Connolly 
v. Bouck, 174 Fed. 312 (C. C. A. 8); Burk v. Johnson, 146 Fed. 
209 (C. C. A. 8); Andrews v. Connolly. 145 Fed. 43 (C. C. D. 
Colo.). See also United States v. White Oak Coal Co., 5 F. 
(2d) 439 (C. C. A. 4). 

It will be observed from the exhibits filed in the present case 
that the appellee, from time to time, requested payment under 
its written contract with the appellant and. after it completed 
the work, requested '‘final payment” under the contract. (Tr. 
143. 145. 14S. 158.) This contract, as has been pointed out 
heretofore, expressly provided for the laying of a new maple 
floor in the gymnasium at the National Training School for 
Boys. This action on the part of the appellee amounted to a 
ratification of the contract, even assuming duress had existed. 
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which would estop the appellee from now avoiding that con¬ 
tract. See Note 35 A. L. R. 466. Moreover, in this respect, it is 
significant that appellee did not institute the present proceeding 
until more than nine months after it had received final payment. 

Cases such as Moffett, Hodgkins ci* Clarke Co. v. Rochester, 
17S U. S. 373. Kemp v. United States, 3S Fed. Supp 56S (D. C. 
Md.), Connecticut v. F. H. McGraiv Co., 41 Fed. Supp 369 (D. 
C. Conn.) and Alia Electric Mechanical Co. v. United States, 
90 Ct. Cl. 466. do not require a result contrary to that urged 
by the appellant. They are distinguishable on at least one 
decisive ground. In each of those cases, it was held that one 
filing a bid at the invitation of a governmental agency, which 
bid was based on a mistake, could withdraw his bid upon the 
discovery of the mistake, whether such discovery was made 
before a contract had been executed or thereafter. But in none 
of the cases was there a factual situation comparable to that 
of the present case for in each one. immediately upon discovery 
of the error, the bidder declined to do anything further. Thus, 
for example, in the F. H. McGraie case, a mistake in the bid 
was discovered before a written contract had been executed. 
The bidder refused to consumate the contract and the suit was 
for forfeiture of the bid bond. The Moffett case presents a 
similar set of facts. In the Kemp case, a written contract had 
been entered into before the mistake had become known to the 
bidder and, upon the discovery, he refused to perform under 
agreement. Compare with the cases cited. Daddario v. Town 
of Milford, 5 N.E. (2d) 23.296 Mass. 92; Baltimore v. J. L. Rob¬ 
inson Construction Co., 91 A. 682. 123 Md. 660: Crilly v. Board 
of Education, 54 Ill. App. 371; Leonard v. Howard. 135 Pac. 
549. 67 Ore. 203; Brown v. Levy, 69 S. W. 255. 29 Tex. Civ. 
App. 3S9. 

In the present case, on the other hand, appellee became 
aware that a mistake had been made immediately upon the 
opening of the bids. Notwithstanding that fact he entered 
into a written contract, performed according to the terms there¬ 
of. and sought and received full and complete payment there¬ 
under. Under the circumstances, the cases cited are clearly 
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inapplicable. Cf. 5 Williston on Contracts (Rev. Ed.) 
§ 157S. 1 

It may be conceded for the sake of argument that if the ap¬ 
pellee. after discovery of its error, had stood its ground, it might 
have had—but for the expressed provision of the bid papers 
themselves, whereby the Government sought to protect itself 
against loss of time and expense resulting from the mistakes 
and negligence of bidders—a good defense to an action for for¬ 
feiture of the bid bond or for failure to execute a contract, on 
the basis of the cases first cited. That point is not involved and 
need not be argued. As all the cases above cited disclose, there 
is involved in every case of mistaken bid the question of whether 
the mistake is an honest one and whether the one responsible 
for it is guilty of negligence. Likewise there is involved the 
question in each case of whether or not the Government sus¬ 
pected or should have suspected the existence of a mistake. 
See 15 Comp. Gen. 1049. for a discussion of the authorities. 
See. generally. 5 Williston on Contracts (Rev. Ed.) 1578- 
15S0. where the authorities are collected. The fact that there 
are such factors involved in a case of a mistaken bid supports 
the appellee’s contention heretofore advanced, that threat of a 
bond forfeiture does not constitute duress. In the present case 
there is. as indicated above, even more; for it was expressly 
agreed that all errors in the bid would be at the risk of the 
bidder. 

CONCLUSION 

As the Supreme Court of the United States stated in Silliman 
v. United States, 101 U. S. 465, the hardships of a particular 
case should not induce a court to disregard long-settled rules 
of law. Applied to the present case, there being no legal duress 
shown, the mere fact that the appellee, by taking the action that 
it did in executing and performing its contract with the appel¬ 
lant. might suffer a loss as a result of its own mistake should 
not persuade this Court to affirm the judgment of the Dis- 

1 A second ground for distinguishing the cases may be based upon the fact 
that in the present case the invitation to bid expressly stated that all errors 
in a bid were to be at the risk of the bidder. Appellee submitted his bid upon 
this condition, and therefore must assume the consequences of its mistakes. 
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trict Court. What must govern is the rule that an express 
contract between the parties precludes recovery for the reason¬ 
able value of work performed where such work is covered by the 
written agreement. 

Under the circumstances the appellant respectfully submits 
that the judgment of the District Court should be reversed 
with directions to enter a judgment on behalf of the appellant 
in accordance with its motion for summary judgment. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney . 

Charles B. Murray, 
Assistant United States Attorney . 

Bernard Margolius, 
Assistant United States Attorney . 
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COMPLAINT 


Civil Action No. 2409 

1 1 0. D. Wilson Company, Incorporated, a Corporation, 

1249 Wisconsin Avenue, Northwest, Washington, 

D. C., PLAINTIFF 

V. 


Board of Trustees of the National Training School for 

Boys, also known as National Training School for 

Boys, a Corporation, Bladensburg Road, Northeast, 

Washington, D. C., defendant 

Filed Apr. 17, 1939. Charles E. Stewart, Clerk 
Complaint for Damages Arising Ex Contractu 

1. Plaintiff, 0. D. Wilson Company, Incorporated, is a body 
corporate which maintains offices and is doing business in the 
District of Columbia, and it brings this action herein in its 
own right as hereinafter is more fully set forth. 

2. Defendant, Board of Trustees of the National Training 
School for Boys, also known and designated as National Train¬ 
ing School for Boys, is the Reform School of the District of 
Columbia (Act of Congress, May 27,1908, 35 Stat. 380, c. 200, 
sec. 1; Code D. C. 1929, Tit. 8, Chap. 8, sec. 171), and is a 
corporation created and existing under Acts of Congress (Act 
of Congress May 3, 1876, 19 Stat. 49, c. 90, sec. 2, as amended 
by Act of May 27,1908, 35 Stat. 380, c. 200, sec. 1; Code D. C. 
1929, Tit. 8, Chap. 8, sec. 175). Said defendant is sued herein 
in its own right as hereinafter is more fully set forth. 

3. Defendant, Board of Trustees of the National Training 
School for Boys, a corporation, is in charge of, and governed 

(A-4) 
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and managed by, a board of seven trustees, duly ap- 
2 pointed and holding office as by said statutes provided, 
of whom one Warren F. Martin was the President of 
said Board, and later one Mark L. Bristol was the Acting Presi¬ 
dent of said Board, during the time of the happening of the 
matters herein set forth (Act of Congress May 3, 1876,19 Stat. 
49, c. 90, sec. 1, as amended by Act of May 27, 1908, 24 Stat. 
380, c. 200, Sec. 1; Code D. C. 1929, Tit. Chap. 8. sec. 172). 

4. By said Acts of Congress all contracts and purchases made 
for or on account of said school are made in the name of the 
Board and by whomsoever the Board may direct (Act of Con¬ 
gress May 3, 1876, 19 Stat. 51, c. 90, sec. 14; Code D. C. 1929, 
Tit. 8, Chap. 8, sec. 177). 

5. Prior to December 28, 1937. defendant Board of Trustees 
of the National Training School for Boys determined to make 
certain alterations in the Gymnasium Building, Cottages Nos. 

2 and 3, and the Administration Building, at the National 
Training School for Boys, Washington, D. C., and proposed to 
enter into a contract with suitable persons or corporations for 
the performance of said work. 

6. Defendant Board of Trustees of the National Training 
School for Boys thereupon prepared voluminous specifications, 
proposals, directions, and drawings relative to the proposed 
contract, dated December 28,1937, which are to the Court here 
shown, specifying elaborately and in detail the work to be 
performed, the requirements of the said Board, the method in 
which the work contemplated must be done, the character of 
the materials and the tests to which they must be subjected, 
the minimum wages and maximum hours for laborers and 
mechanics thereon, and other data pertinent thereto, including 
schedules and drawings. On January 5, 1938, an amendment 
was made to said specifications, designated Amendment No. 1, 

which is likewise to the Court here shown. 

3 7. Defendant Board of Trustees of the National Train¬ 
ing School for Boys did not give public notice of inviting 

bids for said work until December 28,1937. On said date notice 





was given to contractors that sealed bids, in duplicate, subject to 
the conditions contained in said specifications, would be re¬ 
ceived until 2:00 P. M.. Eastern Standard Time. January 11, 
193S. for said alterations in said Gymnasium, Cottages Nos. 2 
and 3, and the Administration Building, at said National Train¬ 
ing School for Boys. Washington. D. C.. and then would be 
publicly opened in the office of the Superintendent thereof. 

S. Plaintiff, 0. D. Wilson Company, Incorporated, is a cor¬ 
poration engaged in building contracting and construction 
business in the District of Columbia, where it maintains offices 
and employs engineers to prepare proposals and bids on work 
of the character contemplated by said Board. 

9. Plaintiff. 0. D. Wilson Company, Incorporated, its officers, 
agents, servants, and employees, did not have actual knowl¬ 
edge of said invitation for bids by defendant Board of Trustees 
of the National Training School for Boys until on or about 
January 4, 193S; and plaintiff, its officers, agents, servants and 
employees did not procure copies of the specifications, pro¬ 
posals, directions, and drawings for said work until on or about 
January, 5, 1938. Thereupon, on said date, plaintiff deter¬ 
mined to make a bid for said work. 

10. Thereafter, during the extremely limited period of time 
from Said January 5, 1938, to January 11. 1938, plaintiff, 0. D. 
Wilson Company, Incorporated, its officers, agents, servants, 
and employees, made calculations and preparations for a bid 
for said work; and the engineer and estimator of plaintiff, 
charged with said duties, duly considered and attempted to 
familiarize himself with terms and conditions of said specifica¬ 
tions. proposals, directions and drawings for said work; 

4 i and said engineer and estimator of plaintiff further pro- 
! ceeded to said National Training School for Boys, 
Bladensburg Road, Northeast, Washington, D. C., and there 
conferred with the officials of said School in charge thereof; and 
said engineer and estimator of plaintiff further attempted to 
familiarize himself wdth the location and character of said work, 
and with the physical conditions and circumstances existing at 
the respective sites thereof. And further, during said period of 



time from January 5. 1938, to January 11. 1938, said engineer 
and estimator of plaintiff was required to break down said work 
into the component parts thereof; and was required to itemize 
certain of said work to be performed by subcontractors thereon; 
and was required to seek, and invite, and receive, bids by 
proposed subcontractors and materialmen for designated por¬ 
tions of said work. 

11. Plaintiff, 0. D. Wilson Company, Incorporated, further 
alleges that the said preparations for the making of a bid by 
plaintiff for said work entailed minute and detailed calculations 
and figuring, with very limited time available for the com¬ 
pilation thereof. The specifications, proposals, directions, and 
drawings involved more than 27 operations and kinds of 
work, and great variety of labor and materials for the per¬ 
formance thereof. Futhermore, the work required under said 
specifications, proposals, directions and drawings involved the 
calculation of. and the seeking, inviting and receiving, of bids 
from numerous subcontractors and materialmen for electrical 
work, plumbing, Kalamein doors, millwork and lumber, wood 
flooring, linoleum, hardware, ornamental iron, window sash, 
reinforcing steel, ready-mixed concrete, paints and varnishes, 
and numerous other structural items. 

12. Plaintiff, 0. D. Wilson Company, Incorporated, further 
alleges that the labors which thus devolved upon its said engi¬ 
neer and estimator, in the limited time allowed for the prepa¬ 
ration of the proposal and bid for said work, rendered him 

distraught and nervous, and prevented accurate check- 
5 ing and rechecking of the figures prepared by him for 

insertion in the form of bid to be submitted to said Board 
of Trustees of the National Training School for Boys. And by 
reason thereof said engineer and estimator of plaintiff accident¬ 
ally and unintentionally made certain clerical errors, and acci¬ 
dentally and unintentionally omitted certain figures for wood 
flooring on the Gymnasium Building, as hereinafter are more 
fully described. 

13. Among the operations and items of work required to be 
performed under said specifications, proposals, directions, and 
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drawings, was an item for furnishing, laying and installing new 
maple flooring in the Gymnasium, as follows: 

SECTION IV 

Structural Work, etc. 

# # * # * 

71. Maple Flooring .—The Contractor shall furnish and 
install over resin-sized paper lapped at least four inches 
and laid on the existing wood floor in the gymnasium, a 
new maple floor. The flooring material shall be second- 
grade maple flooring in accordance with the current grad¬ 
ing rules of the Maple Floor Manufacturers Association. 
It shall be 2 % 2 -inch thick and have a face width of 
2t/ t inches. 

Previous to laying the new floor, the Contractor shall 
go over the entire existing floor, nail down all loose boards 
and thoroughly clean the floor. 

All floorings shall be driven up tight in an approved 
manner and broken at least 16 inches in adjoining strips. 
Each strip shall be nailed at intervals not greater than 
every 12 inches with approved nails. 

The entire surface of the new floor shall be machine- 
finished to a smooth even surface suitable for gymnasium 
use. The final sanding of the floors shall be done with 
No. 0000 sandpaper. After sanding, the maple floor shall 
treated with two coats of an approved recommended two- 
coat treatment for gymnasium floors. The first coat of 
material applied shall be a penetrating primer having a 
tung-oil base. The treatment shall produce a lustrwous, 
long-wearing, elastic and nonskid surface that will pre¬ 
serve the original finish of the floor. After finishing, the 
entire floor shall be protected from dirt, stain, grit, etc. 
until the completion of the contract. 

All flooring material upon delivery at the site of the 
work shall be stored under cover and under recommended 
equilibrium conditions. No flooring material shall be de¬ 
livered or laid until all plaster work has hardened and dried 
out to such an extent that further drying will not adversely 
affect the finished floor. 
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6 14. Said invitation for bids by defendant, Board of 
Trustees of the National Training School for Boys, con¬ 
templated that the cost of furnishing, laying and installing said 
new maple flooring in said Gymnasium would constitute a sub¬ 
stantial part of the total bid price for said work. And plaintiff 
0. D. Wilson Company, Incorporated, its said engineer and 
estimator, calculated and intended to include in its said bid 
for said work the sum of One Thousand Six Hundred Dollars 
($1,600.00) for said flooring, which sum was, and is, a fair and 
reasonable price for the labor and materials for performing 
said work. 

15. In the calculating of the numerous items for said work 
said engineer and estimator of plaintiff set up the sum of One 
Thousand Six Hundred Dollars ($1,600.00) for furnishing, lay¬ 
ing and installing said new maple flooring in said Gymnasium 
building, as in said specifications was required; but in the 
compilation and final adding of the various items of said bid, 
said engineer and estimator of plaintiff, through inadvertence, 
confusion, accident and mistake, omitted the said sum of One 
Thousand Six Hundred Dollars ($1,600.00), and inadvertently, 
accidentally, and mistakenly arrived at a total bid price of only 
Five Thousand One Hundred Ninety Dollars (S5.190.00), in¬ 
stead of the total bid price of Six Thousand Seven Hundred 
Ninety Dollars ($6,790.00), which was in fact calculated and 
intended to be submitted by plaintiff, its said engineer and 
estimator, for said work. By reason of the premises the bid 
price submitted by plaintiff to defendant, under the circum¬ 
stances hereinafter set forth, was grossly inadequate and insuf¬ 
ficient to cover the actual cost of said work. 

16. Because of the numerous operations and kinds of work, 
labor, and materials required for the performance of said 
work, and the limited time allowed for making bids therefor, 
plaintiff, O. D. Wilson Company, Incorporated, by its said 

engineer and estimator, did not complete the compila- 

7 tion of said bid until about one o’clock P. M. on said 
January 11, 1938; and neither the said engineer and 

estimator, nor any of the officers, agents, servants, and em¬ 
ployees of plaintiff had opportunity or time to re-examine or 
compare the accuracy of the figures inserted in said bid. 
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17. Plaintiff further says that defendant, by its said invita¬ 
tion for bids, and the specifications, proposals, directions, and 
drawings for said work, required that each proposal or bid 
should be accompanied by a bid bond, to be duly executed by 
the bidder, as principal, and by a surety authorized and 
qualified to become a surety thereon. 

In compliance with said requirement, plaintiff 0. D. Wilson 
Company, Incorporated, and one Hartford Accident and In¬ 
demnity Company, a surety corporation of the State of Con¬ 
necticut duly authorized and qualified so to do, executed a bid 
bond dated January 11, 193S. wherein plaintiff, as principal, 
and said Hartford Accident and Indemnity Company, as 
surety, w*ere held and firmly bound in the penal sum of Fifteen 
Hundred Dollars (Si.500.00). Said bid bond was conditioned 
as follows: 

■ The Condition Of This Obligation Is Such, that 
whereas the principal has submitted the accompanying 
bid, dated January 11, 1938, for alterations in the gym¬ 
nasium building, cottages #2 and #3 and the Admini¬ 
stration Building, National Training School for Boys, 
Washington, D. C. 

Now. therefore, if the principal shall not withdraw 
said bid within the period specified therein after the 
opening of the same, or, if no period be specified, within 
sixty (60) days after said opening, and shall within the 
period specified therefor, or, if no period be specified, 
within ten (10) days after the prescribed forms are pre¬ 
sented to him for signature, enter into a written con- 
i tract with the Government, in accordance with the bid 
as accepted, and give bond with good and sufficient 
surety or sureties, as may be required, for the faithful 
performance and proper fulfillment of such contract, or 
in the event of the withdrawal of said bid within the 
period specified, or the failure to enter into such con¬ 
tract and give such bond within the time specified, if the 
principal shall pay the Government the difference be¬ 
tween the amount specified in said bid and the amount 
for which the Government may procure the required 
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work and/or supplies, if the latter amount be in excess 
of the former, then the above obligation shall be void 
and of no effect, otherwise to remain in full force and 
virtue. 

8 18. Because of the limited time and the circumstances 

aforesaid, plaintiff, 0. D. Wilson Company. Incorpo¬ 
rated, could not file its said bid, and bid bond, at the Office of 
the Superintendent of defendant. Board of Trustees of the Na¬ 
tional Training School for Boys. Bladensburg Road, Northeast, 
Washington, D. C., until about 1:50 o’clock P. M. on said Janu¬ 
ary 11, 193S. Immediately thereafter, and at 2:00 o'clock P. M., 
on said date, the various proposals and bids submitted by con¬ 
tractors, including the bid of plaintiff, for said work, were 
opened at said Office of the Superintendent of said National 
Training School for Boys, and were thereupon made public and 
read. Immediately upon the opening of said bids, plaintiff, by 
and through its agents, servants, and employees, became aware 
of the fact that an accidental error had been made in the com¬ 
pilation of its said bid. Plaintiff, by and through its officers, 
agents, servants, and employees, thereupon made a recheck of 
the figures whereon said bid was based, and then, for the first 
time, learned that said item of One Thousand Six Hundred 
Dollars (Sl.600.00) for furnishing, laying, and installing said 
new maple flooring in said Gymnasium inadvertently and mis¬ 
takenly had been omitted as aforesaid. 

19. Plaintiff, 0. D. Wilson Company, Incorporated, imme¬ 
diately communicated the fact of said inadvertent and acci¬ 
dental mistake to defendant, Board of Trustees of the National 
Training School for Boys, through its Superintendent, Claude 
D. Jones, and requested permission to withdraw its said bid. 
Thereupon, by letter dated January 12, 1938, copy of which 
is hereto annexed marked “Exhibit A,” defendant, by and 
through its said Superintendent, authorized plaintiff to submit 
a request for withdrawal of said bid in writing. 

In compliance therewith plaintiff submitted its said request 
in writing by letter dated January 12, 1938, copy of which is 
hereto annexed marked “Exhibit B.” 
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20. Defendant, Board of Trustees of the National Training 
School for Boys, recognized and acknowledged that there 
9 1 was an inadvertent omission and accidental mistake in 

compiling the bid of plaintiff, yet said defendant, not¬ 
withstanding the rights and equities of plaintiff in the premises, 
but intending to take undue and unconscionable advantage of 
the clerical error and mistake thus made by; plaintiff, notified 
plaintiff that it must enter into a contract for the work de¬ 
scribed in said specifications, proposals, directions and drawings 
at the bid price submitted. 

21: Plaintiff alleges that the various proposals and bids sub¬ 
mitted by the several bidders for said work were as follows: 

0. D. Wilson Company, Incorporated. Washington. D. C. 

$5,190.00. Alt. a. no change; b. $715 ded.; c. $799 add.; d 
$3.55b ded.; e. $50 ded.: f. $50 ded.: g. $27 ded. 

George C. Martin. Washington. I). C. 

$7,200.00 Alt. a. $15 ded.; b. $775 ded.; c. $1,450 add. d. 
$2,600 ded.; e. no change; f. $50 ded.; g. $30 ded. 

Lee T. Turner. Washington. D. C. 

$7,604.00. Alt. a. $39 add.; b. $1,094 ded.; c. $1,814 add.; d. 
$2,715 ded.; e. $52add.: t. $73 ded.; g. $94 ded. 

W. E. Mooney Company. Inc.. Washington, D. C. 

$7,730.00. Alt. a. no change; b. $1,125 ded.; c. $1,100 add.; 
d 2.860 ded: e. no change; f. $45 ded.; g. $25 ded. 

William E. Colbert. Washington. D. C. 

$7,800.00. Alt. a. $20 ded.; b. $1,100 ded.; e. $1,200 add.; d. 
$1 .SCO ded.; e. $25 add.; f. $40 ded.; g. $94 ded. 

F. II. Martell Co.. Inc.. Washington. D. C. 

S7.S00.00. Alt. a. no change: b. $1,000 ded.; c. $1,000 add.; 
d. $2,900 tied.; e. $65 ded.; f. $65 ded.; g. $45 ded. 

Heman S. Ward. Washington. D. C. 

$7,979.00. Alt. a. no change; b. $765 ded.; c. $1,169 add.; 
d. $2,641 ded.; e. $302 add.; f. $38 ded.; g. $94 ded. 

Victor R. Beauchamp. Inc.. Washington, D. C. 

$8,100.00. Alt. a. no change; b. $690 ded.; c. $972 add.; d. 
$2,100 ded.; e. no change; f. $40 ded.; g. $50 ded. 

Thurm Company. Washington, D. C. 

$8,554.00. Alt. a. $25 ded.; b. $710 ded.; c. $1,142 add.; d. 
$2,467 ded.; e. $150 add.; f. $50 ded.; g. $25 ded. 

Walter B. Avery, Washington, D. C. 
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$9,669.00. Alt. a $75 add.; b. $944 ded.; c. $9,500 add.; d. 
$1,749 ded.; e. no change; f. $75 ded.; g. $165 ded. 


10 22. Allowing to plaintiff the amount of One Thousand 
Six Hundred Dollars ($1,600.00) for furnishing, laying. 

and installing said new maple flooring, inadvertently and mis¬ 
takenly omitted as aforesaid, in addition to the prices inserted 
in its bid as submitted for said work, the aggregate of plaintiff’s 
bid would be only the total sum of Six Thousand Seven Hun¬ 
dred Ninety Dollars ($6,790.00). Said corrected sum was Four 
Hundred Ten Dollars ($410.00) less than that of the next 
lowest bid for said work and was considerably less than any 
other proposal for said work. 

23. Nevertheless, and despite the facts and circumstances 
aforesaid, defendant Board of Trustees of the National Train¬ 
ing School for Boys purported to accept the bid submitted by 
plaintiff, and to award said contract to plaintiff as the lowest 
bidder therefor; and defendant further made demand upon 
plaintiff to execute a contract for the performance of said 
work, in default of which the defendant proposed and threat¬ 
ened to forfeit the bid bond executed by plaintiff. O. D. Wilson 
Company. Incorporated, as principal, and said Hartford 
Accident and Indemnity Company, as surety, as aforesaid. 

24. Thereupon, acting under compulsion and the threatened 
forfeiture by defendant of the said bid bond executed and 
delivered by plaintiff as aforesaid, plaintiff was compelled to 
execute a contract and bonds dated March 9. 1938. and to 
enter upon and perform the said work required under said 
specifications, proposals, directions, and drawings. But plain¬ 
tiff executed said contract and bonds, and entered upon and 
performed said work, under protest, reserving to plaintiff O. 
D. Wilson Company. Incorporated, all rights which it had 
arising from the inadvertent omission from its said bid of the 
said $1,600.00 item for said new maple flooring in the 
Gymnasium. 

25. Plaintiff fully complied with said specifications, pro¬ 
posals, directions, and drawings, and said work was 

11 finally completed at said National Training School for 
Boys on or about July 15. 193$. Plaintiff further says 

that the actual net cost to plaintiff for the said work was the 
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sum of. to wit. Six Thousand Nine Hundred Thirty-one Dollars 
and Thirty-two Cents (S6.931.32). exclusive of all overhead, 
expenses, or profit. 

Plaintiff further says that it received from defendant, as the 
net total sum paid for said work, only the sum of. to wit, Five 
Thousand Nine Hundred Thirty-seven Dollars ($5,937.00), the 
net price for said work, after a deduction of Fifty-two Dollars 
($52.00) for galvanized steel pipe instead of wrought iron pipe 
in the Gymnasium. 

26. Plaintiff further says that the said actions of defendant 
Board of Trustees of the National Training School for Boys was 
contrary to good conscience and good morals; and further was 
a violation of the terms and conditions upon which said pro¬ 
posals were invited by the defendant; and further was in con¬ 
travention of the expressed intention, purpose and rights of 
plaintiff. 

27. Defendant Board of Trustees of the National Training 
School for Boys received and accepted, among other things, 
the said new maple floor in said Gymnasium, which said floor 
was of the reasonable value of, to wit, One Thousand Six 
Hundred Dollars (SI.600.00), wherefore the plaintiff reason¬ 
ably deserved to have of the defendant the further sum of One 
Thousand Six Hundred Dollars ($1,600.00). 

2S. |And by reason of the premises defendant Board of 
Trustees of the National Training School for Boys is justly 
indebted to plaintiff in the sum of, to wit, One Thousand Six 
Hundred Dollars (SI.600.00) 

Wherefore, plaintiff O. D. Wilson Company, Incorporated, 
brings its action and claims from defendant Board of 
12 Trustees of the National Training School for Boys the 
pm of. to wit, One Thousand Six Hundred Dollars 
($1,600.00), besides costs. 

Leonard J. Gaxse, 

Leonard J. Ganse, 

Carl F. Bauersfeld, 

Carl F. Bauersfeld, 

Attorneys for Plaintiff, 

Bowen Building, 815—loth Street, 2VW., 

Washington, D. C. 


EXHIBIT A OF COMPLAINT 


13 OFFICE OF THE SUPERINTENDENT 

The National Training School for Boys 

BLADENSBURG ROAD NE. 

Claude D. Jones, Superintendent. 

Myrtle Posy, Secretary. 

Washington, D. C., January 12, 1938. 

0. D. Wilson Company, Inc., 

1249 Wisconsin Ave., Washington, D. C. 

Gentlemen : Referring to your request that you be allowed 
to withdraw your bid for Alterations in the Gymnasium Build¬ 
ing, Cottages Nos. 2 and 3 and the Administration Building, 
National Training School for Boys, you are hereby advised to 
submit this request, in writing, to Admiral Mark L. Bristol, 
Acting President and Contracting Officer of the National Train¬ 
ing School for Boys, together with an exhibit showing the de¬ 
tailed list of your bid in support of your claim that you made an 
inadvertent error in the bid and present this letter to Mr. 
Montgomery, National Park Service, for transmittal to the 
Contracting Officer. 

If the National Park Service recommends approval of your 
withdrawal and the Contracting Officer concurs, the same will 
be submitted to the Controller General for decision on your 
request. 

Very truly yours, 

(Sgnd.) Claude D. Jones, 

Claude D. Jones, 

Superintendent. 

CDJ: ref. 

Filed Apr. 17, 1939. Charles E. Stewart, Clerk. 
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EXHIBIT B OF COMPLAINT 


Filed Apr. 17, 1039. Charles E. Stewart. Clerk. 


Jan. 12th, 193S. 

14 Admiral Mark L. Bristol. 

Acting Pres. <&’ Contracting Officer, 

National Training School for Boys, 

Bladensburg Road, NE., Washington, D. C. 

Dear Sir: This letter is addressed to you in compliance 
with the advise given us by Col. Claude 1). Jones, Superin¬ 
tendent of the National Training School for Boys, in his letter 
to us of the above date, and to whom we have already explained 
our case. A copy of Col. Jones letter is attached. 

We submitted a bid yesterday for making Alterations in the 
Gymnasium Bldg.. Cottages 2 tfc 3. and the Administration 
Bldg.. 1 National Training School for Boys. In the preparation 
of our bid we made an inadvertent error. It is our desire 
to present to you a clear understanding of our error in the 
hope that we be permitted to withdraw our bid. 

In the computation of our bid we neglected to include the 
cost of the installation and finishing of the gymnasium floor. 
Tills is an item of $1,000X0 on our estimte. Our mistake in 
not including this item in the bid submited was due to the 
fact that this figure was the only one which did not have to 
be broken down to arrive at the alternate bids which were 
requested. In compiling our bid this sub-bid having been laid 
aside from the others with which we had to work, was un¬ 
fortunately overlooked. 

A copy of our figures by which we arrived at our price is 
enclosed and thev clearly show the omission of the sub-bid 
for the gvmnasium floor. Thev also show that we would be 
powerless to avoid a tremendous loss should we be required to 
fulfill our obligation. We are therefor asking that you take a 
lenient view of our error and assist us to withdraw our bid. 

We are sincerely sorry for the inconvenience which we are 
causihg you and the School and assure you we will appreciate 
your kind assistance. 

Yours very truly. 
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O. D. Wilson Co., Inc. 



io Compilation of Our Bid on Alterations at the 
National Training School for Boys 


Subbids: 

Electrical_„_ $HS7 

Plumbing_ 1.742 

Ka la mein Doors_ 104 

Mi sc. Steel_ 33 

Steel Windows_ 28 

Millwork_ 302 

Hardware_ 10'.) 

Linoleum_ 80 


Handling ('barges 5% 


3.031. O) 
181. 55 


S3. S13. 00 

Work to be done by us: 

Labor & Materials_$1,640.00 

Ins. & Overhead 15%_ 240. <K) 


Profit 10% 


1. S$t». O') 
ISO. 00 


S2. 075. 00 


$5. SS8. 00 


Bond Charges_ 100. 00 

$5, OSS. 0) 

Deduction for Alternate on Fire Hazards_ 7!if>. eo 


$5. I SO. 00 

The above $5.189.00 was submitted as our base bid of 
85.190.00. 

Subbid for Gym. floor which we omitted: 


Laying and Supplying_ $1,450.00 

Handling Charges 5%_ 72. 50 

Protection & Finish_ 77.50 


$1.6O0. 00 

We swear that the above compilation is a true and exact 
statement of facts. 

(Sgnd.) Francis Manning, 

Employee. 

(Sgnd.) O. D. Wilson, 

Pres. 

Subscribed and sworn to by Francis J. Manning and 0. D. 
Wilson before me this 19th Day of January 1938. 

(Sgnd.) Emma Stevens, 

Notary Public. 
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ANSWER TO COMPLAINT 


18 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 2409 

0. D. Wilson Company, Incorporated, a Corporation, 

PLAINTIFF 

VS. 

Board of Trustees of the National Training School for 
Boys, also known as National Training School for 
Boys, a Corporation, dependant 

Filed July 1, 1939. Charles E. Stewart, Clerk. 

Answer 

Comes now the defendant and for answer to the complaint 
herein says: 

1. It admits the allegations contained in paragraph 1. 

2. It admits that the National Training School for Boys is 
the Reform School of the District of Columbia (Act of Con¬ 
gress of May 27, 1908, 35 Stat. 380, c. 200, Sec. 1; Code D. C. 
1929, Title 8, Chapter S, Sec. 171); that defendant is a corpora¬ 
tion created and existing under Acts of Congress (Act of 
Congress May 3, 1876, 19 Stat. 49, c. 90, Sec. 2, as amended by 
the Act of May 27, 1908, 35 Stat. 380, c. 20, Sec. 1, Code D. C. 
1929, Title 8, Chapter 8, Sec. 175) and that said defendant 
is sued in its own right. 

3. It admits that the National Training School for Boys is 
in the charge of and governed and managed by a Board of 
seven Trustees, duly appointed and holding office as by said 
statutes provided, of whom one Warren F. Martin, was the 

President of said Board, and later one Mark L. Bristol 

19 was Acting President of said Board during the time of 
the happening of the matters set'out in said complaint. 

4. It admits the allegations contained in paragraph 4. 

5. It admits the allegations contained in paragraph 5. 
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6. It admits that it caused to be prepared certain specifica¬ 
tions, proposals, directions and drawings relative to the pro¬ 
posed contract and that said specifications were dated De¬ 
cember 28th, 1937, which specifications, directions, proposals 
and drawings stated and portrayed the work to be performed, 
the requirements of the defendant, the method in which the 
work contemplated should be done, the character of the ma¬ 
terials and the tests to which they were to be subjected, the 
minimum wages and maximum hours for laborers and me¬ 
chanics thereon, and other data pertinent thereto. It further 
admits that on June 5th, 1938, an amendment was made to such 
specifications, designated amendment number one. All alle¬ 
gations contained in paragraph six not herein specifically 
admitted, are denied. 

7. It admits that it gave public notice December 28th, 1937, 
inviting bids for said work and further admits the remaining 
allegations contained in paragraph 7. 

8. It admits the allegations contained in paragraph 8. 

9. It avers that it is without knowledge or information 
sufficient to form a belief respecting the truth of the allegations 
contained in paragraph 9, and therefore neither admits nor 
denies but demands strict proof of the same. 

10. It admits that the Engineer and Estimator of plaintiff 
proceeded to the National Training School for Boys and there 
conferred with officials of the said School. It avers that it is 
without knowledge or information sufficient to form a belief 
respecting the truth of the remaining allegations of paragraph 

10. and therefore demands strict proof thereof. 

20 11. It admits that the specifications involved a num¬ 

ber of operations and kinds of work, and required dif¬ 
ferent kinds of labor and materials for the performance thereof. 
It avers that it is without knowledge or information sufficient 
to form a belief respecting the remaining allegations contained 
in paragraph 11, and demands strict proof thereof. 

12. It avers that it is without knowledge or information 
sufficient to form a belief respecting the truth of the statements 
contained in paragraph 12 and demands strict proof thereof; 
and further avers that if errors or omissions were made in pre- 
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paring the plaintiff’s bid, said errors and omissions were made 
through the negligent action and conduct of the plaintiff and 
therefore cannot be considered as a basis for recovery in this 
cause. 

13. It admits the allegations contained in paragraph 13. 

14. It admits that the invitations for bids bv defendant 
contemplated that the cost of furnishing, laying, and installing 
a new maple flooring in the Gymnasium would constitute part 
of the total bid price for said work. It avers that it has no 
knowledge sufficient to form a belief respecting the truth of the 
remaining allegations of paragraph 14. and therefore demands 
strict proof thereof. 

15. It denies that the bid price submitted by plaintiff to de¬ 
fendant was grossly inadequate and insufficient to cover the 
actual cost of said work. It avers that it has no information 
or knowledge sufficient to form a belief respecting the truth 
of the remaining allegations of paragraph 15, and therefore 
demands strict proof thereof, and further avers that if the 
Engineer and Estimator of plaintiff set up the sum of One 
Thousand Six Hundred Dollars ($1,600) for furnishing, laying, 
and installing said new maple flooring in said gymnasium, and 
omitted the said sum of One Thousand Six Hundred Dollars 
($1,600) in arriving at a total bid price of Five Thousand One 
Hundred and Ninety Dollars ($5,190), this was the result of 

his own careless and negligent conduct. 

21 16. It avers that it has not sufficient information or 

knowledge respecting the allegations of paragraph 16, to 
form a belief respecting the truth of same, and therefore de¬ 
mands strict proof thereof, and further avers that if plaintiff 
did not complete the compilation of said bid in time to permit 
reexamination or comparison of the accuracy of the figures 
therein, it was the result of its own careless, negligent, and dila¬ 
tory conduct. 

17. It admits the allegations contained in paragraph 17. 

18. ! It admits that the plaintiff filed its bid at the office of the 
Superintendent of the defendant at about 1:50 o’clock p. m. 
on January 11th, 1938, and that at 2:00 o’clock p. m. on said 
date the various bids submitted by contractors, including the 
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bid of the plaintiff, for said work, w*ere opened at said office of 
the Superintendent and were thereupon made public and read. 
It avers that it has no knowledge or information respecting the 
remainder of the allegations in paragraph IS, and therefore 
demands strict proof thereof. 

19. It admits that plaintiff informed defendant that a 
mistake had been made in its bid and requested permission to 
withdraw the said bid. It admits further that defendant 
addressed a letter, dated January 12, 193S, to plaintiff author¬ 
izing the plaintiff to submit a request for withdrawal of said 
bid in writing and that in a letter dated January 12th, 193S, 
plaintiff submitted to defendant such request. 

20. It admits that it notified plaintiff that plaintiff must 
enter into a contract for the work described in said specifica¬ 
tions, proposals, directions, and drawings at the bid price sub¬ 
mitted or its bid bond would be forfeited, and avers that said 
notification was made after defendant had formally accepted 
said bid, as it was required by law to do. It denies all other 
allegations contained in paragraph 20. 

21. It admits the allegations contained in paragraph 21. 

22. It admits that Sixteen Hundred Dollars (SI,600) 
22 added to plaintiff’s bid would amount to Six Thousand 
Seven Hundred and Ninety Dollars (S6.790) and that 
the latter sum is Four Hundred and Ten Dollars ($410) less 
than the second lowest bid submitted for said work. It denies 
the remaining allegations complained in paragraph 22. 

23. It admits that the defendant accepted the plaintiff’s bid 
and awarded said contract to the plaintiff as the lowest bidder 
therefor, and further admits that the defendant informed plain¬ 
tiff that if it refused to perform in accordance with the terms 
of its bid bond, said bid bond would be forfeited. It denies 
all other allegations contained in paragraph 23. 

24. It admits that plaintiff executed a contract and bonds 
dated March 9th, 1938, and entered upon and performed said 
work required under said specifications, proposals, directions, 
and drawings, but it denies that such actions by plaintiff were 
performed under compulsion or threats; and it avers that plain¬ 
tiff stated to the defendant in a letter, dated March Sth, 1938, 
as follows: 



A-22 


You are further advised that said forms have been exe¬ 
cuted and the work will be undertaken and completed by 
this Company under protest, reserving to our Company 
all rights which it has arising from inadvertent omission 
from our bid of the SI,600 item for relaying a new gymna¬ 
sium floor as provided in the plans and specifications. 

You are further advised that we shall request a recon¬ 
sideration by the Comptroller General of the United States 
and vour Board of Trustees of the matter which has here- 

V 

tofore been taken up between us. 

but it denies that this letter has the legal effeet attributed to 
it in the last sentence of paragraph 24. 

25. It avers that it has no knowledge or information suffi¬ 
cient to form a belief respecting the actual net cost to the plain¬ 
tiff of said work. It admits all other allegations contained in 
paragraph 25. 

26. It avers that the allegations contained in paragraph 26 
are conclusions of law to which it is not required to make 
answer. 

27. It admits that the defendant accepted the new 
23 maple floor in the gymnasium, but avers that it has no 
1 knowledge or information sufficient to form a belief re¬ 
specting the reasonable value thereof, and demands strict proof 
of the same. It denies that the plaintiff reasonably deserves of 
the defendant a further sum of Sixteen Hundred Dollars 
($1,600). 

28. It denies that the defendant is justly indebted to the 
plaintiff in the sum of Sixteen Hundred Dollars ($1,600.), or 
any other sum. 

Further answering the complaint herein, the plaintiff denies 
each and every allegation of fact not heretofore specifically 
admitted or denied and, 

Further answering the complaint herein, the plaintiff says 
that the terms upon which the bid of the plaintiff was invited 
and received were contained in the aforesaid specifications, 
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directions, proposals, and drawings, and in the Standard Gov¬ 
ernment Instructions to Bidders, which said Instructions were 
incorporated by reference in said Specifications; that the said 
Standard Government Instructions to Bidders states as follows: 

1. Preparation of bids .—Unless otherwise directed in 
the invitation, bids shall be submitted in triplicate. Forms 
furnished, or copies thereof, shall be used, and strict com¬ 
pliance is necessary with the requirements of the invita¬ 
tion. these instructions, and the instructions printed on 
the forms. Special care should be exercised in the prepa¬ 
ration of bids. Bidders must make their own estimates of 
the facilities and difficulties attending the execution of the 
proposed contract, including local conditions, uncertainty 
of weather, and all other contingencies. All designations 
and prices shall be fully and clearly set forth. Copies of 
the bids shall be identical. The proper blank spaces in the 

bid and guaranty forms shall be suitably filled in. 

***** 

14. Withdrawal of bids .—Bids may be withdrawn on 
written or telegraphic request received from bidders prior 
to the time fixed for opening. Negligence on the part of 
the bidder in preparing the bid confers no right for the 

withdrawal of the bid after it has been opened. 

***** 

19. Errors in bid .—Bidders or their authorized agents 
are expected to examine the maps, drawings, specifications, 
circulars, schedule, and all other instructions pertaining to 
the work, which will be open to their inspection. Failure 
to do so will be at the bidder's own risk, and he cannot 
secure relief on the plea of error in the bid. In case of 

error in the extension of prices the unit price will govern. 

***** 

23. Contract and bond .—The bidder to whom award 
is made must, when required, enter into written contract 
on the standard Government form, with satisfactory 
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security in the amount required, within the period speci¬ 
fied or, if no period be specified, within ten days after the 
prescribed forms are presented to him for signature. 

***** 

24 that the plaintiff was informed and knew that its bid was 
invited and received upon the terms stated in said speci¬ 
fications. directions, proposals, and drawings and in said Stand¬ 
ard Government Instructions to Bidders, and plaintiff thereby 
assented to such terms; that by assenting to said terms, plain¬ 
tiff expressly waived any right it may have had to alter or 
withdraw its bid after the opening of said bid. and also expressly 
agreed to enter into a written contract for the performance at 
its bid price of the work required by said specifications, direc¬ 
tions, proposals, and drawings. 

Wherefore, having made full answer to said complaint, the 
defendant prays the Court to dismiss the same with costs. 

David A. Pine, 

David A. Pine, 

United States Attorney, 
William S. Tarver, 

William S. Tarver, 

Assistant United States Attorney, 

Attorneys for Defendant. 

Served on counsel for plaintiff by mailing July 1, 1939. 

William S. Tarver 

I 

***** 

26 Motion for Summary Judgment 

Comes now the defendant in the above-entitled cause and 
movers for summary judgment upon the complaint, the answer, 
and the affidavit filed herewith on behalf of the defendant and 
attached hereto, and for grounds for this motion states: 

The complaint, answer, and affidavit show that there is no 
genuine issue of any material fact and that the defendant is 
entitled to a judgment as a matter of law because the plaintiff 
was not entitled to rescission of its bid, and because the formal 
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contract entered into between the plaintiff and the defendant 
covers the subject-matter of this suit and is a complete bar 
to this action. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney , 
William S. Tarver, 

William S. Tarver, 

Assistant United States Attorney, 

Attorneys for Defendant. 

Service acknowledged this 10th day of December 1940. 

Leonard J. Gause 
B y H. L. Horton, 

Attorney for Plaintiff. 

Filed Dec. 10, 1940. Charles E. Stewart, Clerk. 


132 Item B-l 

The National Training School for Boys 
Claude D. Jones, Superintendent 

BLADENSBURG ROAD 

Washington, D. C. 

The Board of Trustees in the order of their original ap¬ 
pointment by the President of the United States: Warren F. 
Martin, Robert J. Fleming, James V. Bennett, D. J. Callahan, 
Oscar L. Chapman, Mark L. Bristol, Charles Warren, Melvin 
C. Hazen. Officers. Warren F. Martin, President; Mark L. 
Bristol, Vice President; E. T. Hiser, Secretary and Treasurer; 
E. J. Hickey, Parole Officer. 
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A92354. Received G. A. 0. Feb. 4, 1938. 

The Acting Comptroller General 
of the United States, 

Washington, D. C. 

My Dear Comptroller General: Under date of December 
2S. 1937. a circular advertisement was issued from this office 
inviting bids for work incident to alterations in the Gymnasium 
Building, Cottages Nos. 2 and 3. and the Administration Build¬ 
ing of the National Training School for Boys. The bids re¬ 
ceived were opened on January 11th. at which time the low- 
bid was questioned because of the small amount of the bid 
in comparison with the nine other bids received. At the time 
it w r as believed that some error might have been made in 
the bid. 

That such was the case was confirmed on the following day, 
when the low bidder, the 0. D. Wilson Company, Inc., called 
the attention of this office to the fact that one item relating to 
the installation of a new gymnasium floor had been inadvert¬ 
ently been overlooked in arriving at the total cost of the work, 
although it had been given the proper consideration when esti¬ 
mating the work involved, and requested that he be allowed 
to withdraw his bid. This was confirmed on January 12th in 
a letter from the 0. D. Wilson Company. Inc. The low bidder 
has also furnished evidence, in the form of an affidavit, of the 
inadvertence by submitting a typewritten copy of the original 
compilation of the bid. which also confirms the amount of the 
bid. 

Ih view of the evidence submitted by the low bidder and 
in lieu of the information relative to all bids received, as 
133 indicated on the abstract of the bids, it is believed that 
the large difference that exists between the low- and the 
second low bid is due to the alleged inadvertent omission. Even 
though the S1600.00 had been included, the bid of the 0. D. 
Wilson Company. Inc., would have been low- by $410.00. 


Although the low bidder has requested that he be allowed 
to withdraw his bid, he has since indicated verbally that he 
would be entirely willing to proceed with the work on any 
reasonable basis which would not be in the nature of a 
penalty to him. 

All papers incident to the present case are submitted here¬ 
with for your consideration and. because of the conditions that 
exist in connection with the bids received, it is requested that 
this office be advised as to whether the bid of the 0. D. Wilson 
Company, Inc., may be rejected and the contract properly 
awarded to George C. Martin, the second low bidder, or whether 
the coil tract may be properly awarded to the 0. D. Wilson 
Company. Inc., for the amount of the low bid plus the amount 
of the omission or a reasonable and just portion thereof, insofar 
as the contract would relate to the main bid. It is requested 
that, when the enclosed papers have served your purpose, they 
be returned to this office. 

In view of the need of having the work to which this case 
relates initiated as promptly as possible, an early decision in 
the matter will be greatly appreciated. 

Sincerely yours, 

Mark L. Bristol, 

Mark L. Bristol, 

Acting President of the Board of 
Trustees and Contracting Officer . 

MLB : Ref. 

Enclosures: 

A copy of the specifications. 

0. D. Wilson Company, Inc., letter of January 12. 

0. D. Wilson Company, Inc., affidavit dated January 12. 

A copy of Mr. Jones's letter of January 12. 

A copy of the abstract of the bids. 
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135 ITEM B-3 

0. D. Wilson Co., Inc. 

CONTRACTORS 

1249 Wisconsin Ave. NW. 

i Washington, D. C., Jan. 12th, 1938. 

Admiral Mark L. Bristol, 

Acting Pres. & Contracting Officier, 

National Training School for Boys, 

Bladcnsburg Road , XE., Washington, D. C. 

Dear Sir: This letter is addressed to you in compliance with 
the advise given us by Col. Claude D. Jones. Superintendent 
of the National Training School for Boys, in his letter to us 
of the above date, and to whom we have already explained 
our case. A copy of Col. Jones letter is attached. 

We submited a bid yesterday for making Alterations in the 
Gymnasium Bldg.. Cottages 2 <fc 3, and the Administration 
Bldg.. National Training School for Boys. In the preparation 
of our bid we made an inadvertent error. It is our desire to 
present to you a clear understanding of our error in the hope 
that we be permitted to withdraw our bid. 

In the computation of our bid we neglected to include the 
cost of the installation and finishing of the gymnasium floor. 
This is an item of SI.600.00 on our estimate. Our mistake in 
not including this item in the bid submited was due to the 
fact that this figure was the only one which did not have to be 
broken down to arrive at the alternate bids which were re¬ 
quested. In compiling our bid this sub-bid having been laid 
aside from the others with which we had to work, was 
unfortunately overlooked. 

A copy of our figures by which we arrived at our price is 
enclosed and they clearly show the omission of the sub-bid for 
the gymnasium floor. They also show that we would be power¬ 
less to avoid a tremendous loss should we be required to fulfill 
our obligation. We are therefor asking that you take a lenient 
view of our error and assist us to withdraw our bid. 
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We are sincerely sorry for the inconvenience which we are 
causing you and the School and assure you we will appreciate 
your kind assistance. 

Yours very truly, 

0. D. Wilson Co., Inc. 

0. D. Wilson. 


* 


* 


* 


160 ITEM D-l 

[Copy] 

OFFICE OF THE SUPERINTENDENT 

The National Training School for Boys 

BLADENSBURG ROAD NE. 

Washington, D. C., February 25, 1938. 

Claude D. Jones, Superintendent. Ruth B. Carlston, 
Secretary. 

0. D. Wilson Co., Inc., 

124-9 Wisconsin Ave. NW., Washington, D. C. 

Gentlemen: In reply to your letter of January 12, 1938, 
in which you ask that you be allowed to withdraw your bid 
made in accordance with circular advertisement of December 
28, 1937, for work incident to alterations to the gymnasium 
building. Cottages 2 and 3, and the administration building 
at the National Training School for Boys, you are advised that 
all papers incident to your request were submitted to the Comp¬ 
troller General of the United States, requesting that the Board 
of Trustees be advised whether you could be allowed to with¬ 
draw your bid, or whether payment at a higher figure could 
be authorized, if you proceeded with the contract work. A 
letter from the Comptroller General, dated February 16, 1938, 
in response to our request contained the following decision: 
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The decision in the present case must be that no payment 
to the 0. D. Wilson Company, Inc., is authorized in excess 
of its bid price and if it refuses to perform in accordance 
with its bid the bid guarantee is forfeited, and the matter 
then apparently will be for readvertising or awarding to 
the next lowest responsible bidder as the public interests 
may require. 


The Comptroller General’s communication, giving his deci¬ 
sion bn your request, was submitted to the Board of Trustees 
at their regular monthly meeting on February 24. 193S. After 
very careful consideration, the Board felt that it had no other 
alternative than to comply with the legal decision of the 
Comptroller General. 

The Board voted to authorize the Acting President, as Con¬ 
tracting Officer, to award the contract for work incident to the 
alterations to the Gymnasium Building. Cottages 2 and 3, and 
the Administration Building at the National Training School 
for Boys to your company as the lowest responsible bidder and 
to prepare the contract for execution. 

Accordingly. I have instructed the Secretary-Treasurer of the 
Board of Trustees to prepare the contract for execution. 

Very truly yours, 


Mark L. Bristol, 
Acting President , Board of Trustees. 


MLB-ref. 


* 


# 


161 Motion for Summary Judgment on Behalf of 

Plaintiff 

Comes now, 0. D. Wilson Company, Inc., a corporation, 
plaintiff in the above entitled cause, and moves the Court for 
a summary judgment in its favor upon the complaint, the 
answer, and the affidavits filed in support hereof. For grounds 
of this motion, plaintiff says: 
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1. That the complaint, answer, and affidavits in support of 
this motion, and the affidavits and exhibits filed on behalf of 
the defendant herein, show that there is no substantial issue 
of any material fact, and that the plaintiff is entitled to a 
judgment herein as a matter of law. 

Leonard J. Ganse, 

Leonard J. Ganse, 

Ward B. McCarthy, 

Ward B. McCarthy, 

Carl F. Bauersfeld, 

Carl F. Bauersfeld, 

Attorneys for Plaintiff. 

Filed Sept. 23,1941. Charles E. Stewart, Clerk. 

***** 

176 Order axd Final Judgment 

That cause coming on for hearing on the Motion of 
plaintiff, 0. D. Wilson Company, Inc., a corporation, for a 
Summary Judgment against defendant, Board of Trustees of 
The National Training School for Boys, also known as The 
National Training School for Boys, a corporation, and upon 
the Motion of said defendant for Summary Judgment against 
said plaintiff, and oral argument Laving been heard thereon, 
it is by the Court this 9th day of December 1941, 

Ordered, that the Motion of plaintiff 0. D. Wilson Company, 
Inc., a corporation, for Summary Judgment against defendant 
Board of Trustees of The National Training School for Boys, 
also known as The National Training School for Boys, a cor¬ 
poration, be, and the same hereby is, granted; and it is further 
Adjudged, that plaintiff 0. D. Wilson Company, Inc., a cor¬ 
poration, recover of the said defendant, Board of Trustees of 
The National Training School for Boys, also known as The 
National Training School for Boys, a corporation, the sum of 
One Thousand Six Hundred Dollars (§1,600.00), without in¬ 
terests or costs; and it is further 
Ordered, that the Motion of defendant Board of Trustees of 
The National Training School for Boys, also known as The 



A-32 


National Training School for Boys, a corporation, for a Sum¬ 
mary Judgment be, and the same hereby is, overruled. 

Matthew F. McGuire, 

Justice . 

No Objection As To Form: 

Leonard J. Ganse, 

Leonard J. Ganse, 

Carl F. Bauersfeld, 

Carl F. Bauersfeld, 

Attorneys for Plaintiff. 
Edward M. Curran, 

United States Attorney, 

John H. Mitchell, 

Assistant United States Attorney, 

Attorneys for Defendant. 

Filed Dec. 9,1941. Charles E. Stewart, Clerk. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 
April Term, 1942 


No. 819S 


BOARD OF TRUSTEES OF THE NATIONAL TRAIN¬ 
ING SCHOOL FOR BOYS, A CORPORATION, 

Appellant, 

v. 

0. D. WILSON COMPANY, INC., A CORPORATION, 

Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLEE. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia, dated 
December 9,1941, entering a summary judgment for the ap¬ 
pellee, 0. D. Wilson Company, Inc., a corporation, plaintiff 
below, and overruling a motion of appellant, the Board of 
Trustees of the National Training School for Boys, a cor¬ 
poration, for a summary judgment in its favor. 


0 


Jurisdiction to review the action of the court below is 
vested in this Court by Code I). C., 1940, § 17-101. 


THE PLEADINGS. 

On April 17, 1939, O. D. Wilson Company, Inc., a corpo¬ 
ration, appellee herein, filed its complaint in the court below 
to recover upon a quantum meruit for certain work per¬ 
formed on the National Training School for Boys buildings. 
(Appellant’s Brief, Appendix pp. 4-14.) Exhibits were an¬ 
nexed to the complaint. (Appellant’s Brief, Appendix pp. 
13-17.) 

On July 1, 1939, appellant filed its answer to the com¬ 
plaint. (Appellant’s Brief, Appendix pp. 18-24.) There¬ 
after, on December 10, 1940, appellant filed a motion for 
summary judgment. (Appellant’s Brief, Appendix pp. 24- 
25.) ! The motion was supported by certain affidavits, with 
numerous exhibits appended thereto. 1 

On September 23, 1941, appellee likewise filed a motion 
for summary judgment, [Appellant’s Brief, Appendix pp. 

30- 31 ] supported by affidavits. 2 

Upon hearing and argument on the respective motions of 
appellant and appellee for summary judgment, the trial 
court entered its order and final judgment on December 9, 
1941, overruling the motion of appellant for summary judg¬ 
ment, and granting the motion of appellee for a summary 
judgment in its favor. (Appellant’s Brief, Appendix pp. 

31- 32). 3 

1 Appellant did not serve counsel for appellee with a statement showing 
the p:hts of the transcript of record which it intended to print as an appen¬ 
dix to its brief. (Cf. Rule 17 (d). General Rules.) The appendix does not 
include the affidavit filed by appellant in support of, and the affidavits filed 
by appellee in opposition to this motion. Only one or two of its exhibits 
were printed by appellant. 

2 Because of the omission by appellant to print the affidavits, appellee is 
printing its motion for summary judgment, with supporting affidavits of 
Francis J. Manning and O. T>. Wilson, as an appendix to this Brief. 

* In 1 the brief which has been filed on behalf of appellant herein, it is now 
asserted that there were issues of fact on the record of proceedings, where¬ 
fore summary judgment could not be entered. (Cf. Appellant's Brief p. 6, 
footnote 1.) This statement is inaccurate and without support in the rec¬ 
ord of proceedings herein. Furthermore, at the argument on the cross mo¬ 
tions for summary judgment, it was conceded by the Assistant United States 
Attorney making said argument that no issues of fact were involved. 
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Appellant lias taken its appeal from said order and final 
judgment. 

THE FACTS. 

The facts which were established by the pleadings and 
affidavits herein are: 

On December 27, 1937, appellant invited sealed bids for 
certain construction work on buildings at the National 
Training School for Boys, which bids were to be opened at 
2:00 p. m., January 11, 1939, in the office of the superinten¬ 
dent of said school. (Of. Transcript of Record, Item A-13, 
p. 67.) 

The specifications contained in the Invitation for Bids 
consisted of fifty-one (51) letter-sized, single-spaced pages, 
together with a statement of the “Minimum 'Wage Rates to 
be Paid to Laborers and Mechanics” and an Index, in addi¬ 
tion to Standard Government Instructions to Bidders, con¬ 
sisting of four (4) letter-sized, single-spaced pages. (Of. 
Transcript of Record, Items A-15, A-16, pp. 72-127.) Tn 
addition thereto, certain drawings and blueprints had to bo 
considered in the preparation of bids. (Appellee's Brief, 
Appendix p. 3.) 

On January 5, 1938, appellant issued an amendment to 
the invitation, designated as “Amendment No. 1”. (Of. 
Transcript of Record, Item A-10, p. GO.) 

Appellee first had knowledge of the invitation on Janu¬ 
ary 4, 1938, but could not secure copies of the proposal, 
plans, drawings and specifications, and Amendment No. 1, 
until January 5, 1938, at which time it decided to enter a 
bid on said invitation. (Appellee’s Brief, Appendix p. 4.) 

Between January 5,1938, and one o’clock p. m., on Janu¬ 
ary 11, 1938, Francis J. Manning, the engineer, and sole 
estimator, computor and checker of appellee, proceeded to 
estimate and prepare a bid to be submitted on behalf of ap¬ 
pellee. (Appellee’s Brief, Appendix p. 4.) 

The invitation for bids involved more than twenty-seven 
(27) operations and kinds of work to be bid for under a lump 
sum. On certain portions of the work, six (6) alternate pro- 
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posals were required to be submitted. A great variety of 
labor and kinds of materials were*required, and Manning's 
work and estimating required the invitation and receiving 
of bids from subcontractors and materialmen, and the 
checking thereof. (Appellee’s Brief, Appendix pp. 4-5.) 

The laying of a Gymnasium floor was the only item in the 
invitation which did not have to be broken down to arrive 
at alternate bids under the requirements of the invitation. 
(Appellee's Brief, Appendix pp. 5-6.) After Manning had 
calculated and determined the cost of installing and fur¬ 
nishing complete said new Gymnasium flooring, he laid this 
item aside, pending the calculation and estimating of other 
items required in said invitation, and the alternates thereof. 
(Appellee's Brief, Appendix pp. 5-6.) 

When Manning finally totaled, assembled and prepared 
the bid form for appellee at its office at 1249 Wisconsin 
Avenue, Northwest, Washington, D. 0., at about one o’clock, 
p. m. on January 11, 1938, he inadvertently failed and 
omitted to pick up and include the $1600 item for the Gym¬ 
nasium flooring, theretofore determined and laid aside. 
(Appellee’s Brief, Appendix, p. 6.) 

Because of the great amount of detailed work and esti¬ 
mating required to be done by Manning within the very 
limited period of time, he had become distraught and ner¬ 
vous, and was prevented from accurately checking and re¬ 
cheeking the bid form of appellee as finally prepared. (Ap¬ 
pellee's Brief, Appendix, p. 5.) 

At 1:50 p. m. January 11, 1938, Manning arrived at and 
personally delivered appellee’s bid form in the aggregate 
amount of $5190.00, together with a bid bond in the amount 
of $1500.00, at the office of Claude D. Jones, Superintendent 
of appellant, Bladensburg Road at District Line, Northeast, 
Washington, D. C. 

Thereafter, at 2:00 p. m. on said January 11, 1938, ten 
prospective bids were opened, read and published. Ap¬ 
pellee’s bid was the lowest, being $5190.00, the next lowest 
bid thereto being $7200.00, and the highest bid being 


< 
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$9669.00, (Appellee’s Brief, Appendix pp. G-7). Immedi¬ 
ately tluft the bids were read and published, Manning’ real¬ 
ized that an error had been made in the compilation of ap¬ 
pellee's bid. 4 (Appellee's Brief, Appendix p. 7.) 

At 3:00 o’clock p. in., on said January 11,1938, Claude 1). 
Jones, appellant’s superintendent, called 0. D. Wilson, the 
president of appellee, on the telephone, and inquired as to 
whether appellee’s bid was in fact correct, and then and 
there instructed Mr. Wilson to attend a conference to be 
held at the offices of National Parks Service, New Interior 
Building, Washington, D. C., at 9:00 o'clock on the morning 
of January 12, 1938. (Appellee’s Brief, Appendix p. 9.) 

When Manning returned to appellee’s office at about 3:00 
p. m. on said January 11, 1938, he and (). 1). Wilson then 
began a recheck of the computations, calculation sheets and 
bid form submitted. At about 5:00 o’clock p. m. on said 
date, they discovered the omission of the $1600.00 item for 
the Gymnasium floor. (Appellee’s Brief, Appendix p. 7. 10.) 

On the morning of the following day, January 12, 1938, at 
9:00 o'clock a. in., O. 1). Wilson and Manning attended the 
conference as instructed bv Jones; and tliev then and there 
orally informed appellant’s representatives of the inad¬ 
vertent omission of the $1600.00 item. They orally asked 
permission to withdraw appellee’s bid. (Appellee's Brief, 
Appendix p. 7, 10.) 

At this conference appellant’s representatives instructed 
Wilson to see Jones, its superintendent, which Wilson did 
[Appellee’s Brief, Appendix p. 10J, where he showed Jones 
the written work sheets of estimates and the omission of the 
$1600.00 item from said bid through failure to include it in 
the compilation. (Appellee’s Brief, Appendix p. 10.) 

4 The omitted item of $1600.00 for laying and installing the Gymnasium 
flooring represents slightly over 30 per cent of the submitted bid of $5190.00 
made by appellee, and almost 23 per cent of the contemplated bid of $6790, 
if this item had been included. The bid of $5190 was almost 2S per cent 
lower than the next bid of $7200.00; and it was $2830.00, or slightly over 
35 per cent, under the average of the other nine submitted bids; and it was 
$1552.00, or 20 per cent, under the average of all bids. 

With the omitted item added to the bid of $5190.00. the gross bid was 
still $110.00 less than the next lowest bid. 
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Jones then and there wrote and personally delivered to 
Wilson the letter dated January 12, 193S, instructing ap¬ 
pellee'to submit to Mr. Montgomery, National Park Service, 
for transmittal to the contracting office, a letter requesting 
the withdrawal of its bid, together with an exhibit show¬ 
ing a list of the detailed items of the bid. (Appellant’s 
Brief, Appendix p. 15.) 

On the same day, Wilson addressed and delivered appel¬ 
lee’s letter, showing the inadvertent omission, and re¬ 
quested permission to withdraw appellee’s bid. The letter 
annexed sworn figures, showing how appellee had arrived 
at its bid figure, and clearly showing the omission of the 
$1600.00 item for the Gymnasium floor. (Appellant’s Brief, 
pp. 16-17.) 

On February 25,1938, appellant wrote to appellee, stating 
that the request to withdraw the bid had been referred to 
the Comptroller General of the United States for instruc¬ 
tions as to whether appellee could he allowed to withdraw 
its bid, or whether payment at a higher price could he au¬ 
thorized if appellee proceeded with the contract work. 

In reply thereto, the Comptroller General had responded 
by letter dated February 16, 1938, as follows: 

“The decision in the present case must be that no 
payment to the O. 1). Wilson Company, Inc*., is author¬ 
ized in excess of its bid price and if it refuses to per¬ 
form in accordance with its bid the bid guarantee is 
forfeited, and the matter then apparently will he for 
readvertising or awarding to the next lowest respon¬ 
sible bidder as the public interest may require.” 3 (Ap¬ 
pellant’s Brief, Appendix pp. 29-30.) 

r » (C it. Opinion Comptroller General. 17 Comp. Gen. 659.) This opinion of 
the Comptroller General was in the teeth of a decision by the Supreme Court 
of the United States, determining a like question directly to the contrary. 
(Cf. Moffett, Hodqkins <$■ Clarke v. Rochester, 178 U. S. 373, 20 S. Ct. 957, 
44 L. ed. 1108.) 

Appellant has argued that there was no duress asserted against O. D. 
Wilson Company, Inc., to compel it to enter into the contract. This asser¬ 
tion is refuted by the decision of the Comptroller General, which disre¬ 
garded a controlling decision of the Supreme Coourt of the United States, 
and threatened a forfeiture of appellee’s bid bond. (Cf. Argument, infra 
pp. 9-11.) 
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Appellant then stated that there was “no other alterna¬ 
tive than to comply with the legal decision of the Comptrol¬ 
ler General”, wherefore the Board had voted to award the 
contract to appellee as the lowest responsible bidder and was 
preparing the contract for execution. (Appellant’s Brief, 
Appendix p. 30.) 

By letter dated March 8,1939, appellee transmitted quad¬ 
ruplicate executed Contract Form, Performance Bond and 
Payment Bond to appellant, stating in part: 

“You are further advised that said forms have been 
executed, and the work will be undertaken and com¬ 
pleted by this company under protest, reserving to our 
company all rights which it has arising from inadvert¬ 
ent omission from our bid of the $1,600.00 item for re¬ 
laying a new gymnasium floor as provided in the plans 
and specifications. 

“You are further advised that we shall request a 
reconsideration by the Comptroller General of the 
United States and your Board of Trustees of the mat¬ 
ter which has heretofore been taken up between us.” 
(Appellee’s Brief, Appendix p. 12; Transcript of Rec¬ 
ord, Item A-2.) 

Appellee entered upon and completed the work on or 
about July 15, 1938. (Appellant’s Brief, Appendix pp. 13, 
22 .) 

The actual cost to appellee for performing the work un¬ 
der the invitation and contract was $6931.32.® (Appellee’s 
Brief, Appendix p. 11.) 

Upon completion of the contract and payment of the sub¬ 
mitted bid amount, appellee, O. D. Wilson Company, Inc., 
filed this action below to recover the actual cost of the Gym¬ 
nasium flooring as upon a quantum meruit . (Cf. Complaint, 
Appellant’s Brief, Appendix A-5 to A-17.) Appellant, 

c The actual cost to appellee was $1741.32 more than the bid price as sub¬ 
mitted, and was $141.32 in excess of what the bid price would have been if 
the $1600.00 item for Gymnasium flooring had not been inadvertently 
omitted. 

No contention was or could be made by appellant that appellee would 
profit by inclusion of the omitted item. 
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Board of Trustees of the National Training School for 
Boys, tiled its answer to the complaint. (Appellant’s Brief, 
Appendix A-1S to A-24.) Cross motions for summary judg¬ 
ment were filed by both appellant and appellee. The judg¬ 
ment iii favor of appellee was entered on its motion. 

QUESTION PRESENTED. 

1. 'Whether a bidder to a government invitation, who in- 

advertentlv and honestlv omits a substantial item from its 
* • 

bid submitted, may be compelled to enter into the contract 
under duress by threat of forfeiture of its bid bond, yet be 
precluded from recovering the quantum meruit for the value 
of the omitted item. 

SUMMARY OF ARGUMENT. 

I. 

The Decision of the Comptroller General Was Contrary 

to Law. 

II. 

The Decision of the Court Below Was Correct in Law. 

III. 

Appellant’s Argument is Contrary to Controlling Principles 

of Law and Equity. 

ARGUMENT. 

The real and primarv issue in this case is whether a bid- 

t * 

der to a government invitation, who inadvertently and 
honestly omits a substantial item from a bid submitted, may 
be compelled to enter into such contract under duress by 
threat of forfeiture of the bid bond, 7 yet be precluded from 


"Appellant’s Brief argues that appellee should not be permitted to re¬ 
cover on the quantum meruit for the reasonable value of the work per¬ 
formed under the omitted item because the contract was not entered into 


9 


recovering the quantum meruit for the value of the omitted 
item. 

I. 

The Decision of the Comptroller General Was Contrary 

to Law. 

The decision of the Comptroller General in the instant 
case [Cf. 17 Comp. Gen. 659] was contrary to the control¬ 
ling decision of Moffett, Hodgkins & Clarke v. Rochester, 
178 U. S. 373, 20 S. Ct. 957, 44 L. ed. 1108. His decision 
was contrary to other decisions in Federal Courts. Cf. 
Kemp v. United States , 38 F. Supp. 568; Alta Electric & 
Mechanical Co., Inc. v. United States , 90 Ct. Cl. 466. His 
ruling (and because of his ruling, the position of appellant, 
Board of Trustees of the National Training School for 
Boys) was arbitrary, and contrary to equity and good con¬ 
science. 

The gist of appellant’s entire argument is that the Na¬ 
tional Training School for Boys may receive and take the 
benefits of work done under the omitted item, yet refuse to 
pay for the reasonable value thereof. 


under duress. Its argument overlooks the threatened forfeiture of the bid 
bond, contrary to the decision by the Supreme Court in Moffett, Hodgkins 
4r Clarice v. Rochester, 178 TJ. S. 373, 20 S. Ct. 957, 44 L. cd. 1108, and ig¬ 
nores the provision in the Standard Government Instructions to Bidders, 
$ 16, “Award or rejection of bids”, as follows: 

“The contract will be awarded to the lowest responsible bidder com- 
plying with conditions of the invitation for bids, provided his bid is 
reasonable and it is to the interest of the United States to accept it. 
The bidder to whom the award is made will be notified at the earliest 
possible date. The United States, however, reserves the right to reject 
any and all bids and to waive any informality in bids received when¬ 
ever such rejection or waiver is in the interest of the United States. 
It also reserves the right to reject the bid of a bidder who has pre¬ 
viously failed to perform properly or complete on time contracts of a 
similar nature, or a bid of a bidder who is not in position to perform 
the contract.” (Transcript of Record, Item A-16.) 
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n. 

The Decision of the Court Below Was Correct in Law. 

Upon the cross-motions of the respective parties for sum¬ 
mary judgment, the court below held that appellee, 0. D. 
Wilson Company, Inc., was entitled to recover the reason¬ 
able value of the omitted item for Gymnasium flooring, viz., 
$1000.00. This ruling was supported by the controlling de¬ 
cisions 1 of Federal Courts. Cf. Kemp v. United States , 38 
Fed. Supp. 568; Alta Eleetric <£ Mechanical Co. v. United 
States^ 50 Ct. Cl. 466. And see Moffett, Hodgkins & Clarke v. 
Rochester. 178 U. S. 373, 20 S. Ct. 957, 44 L. ed. 110S. 

III. 

Appellant’s Argument is Contrary to Controlling Principles 

of Law and Equity. 

To bar appellee’s action on the quantum meruit for the 
Gymnasium floor, appellant urges upon this Court two de¬ 
fenses: (1) No duress to compel appellee to enter into the 
contract in accordance with its erroneous bid; and (2), rati¬ 
fication of the contract on the part of appellee by perform¬ 
ance and acceptance of payment thereunder. 

Under either theory, appellant ignores the legal right of 
appellee to withdraw its erroneous bid at any time prior to 
the execution of the contract by both parties, 8 and the fur¬ 
ther and controlling fact that appellant’s action in requir¬ 
ing appellee to enter into a contract under its erroneous bid, 
or forfeit its bid bond, was illegal, and therefore constiuted 
duress. 9 

That quantum meruit was, under the circumstances, ap¬ 
pellee’s proper remedy cannot be doubted. 

“Quantum meruit refers to that class of obligations im¬ 
posed by law, without regard to the intention or assent 

* Minton v. F. C,. Smith Piano Co. (1911) 36 App. D. C. 137; Moffett, Hodg¬ 
kins 4" Clarke v. Rochester, 178 U. S. 373, 20 S. Ct. 957, 44 L. ed. 1108. 

!> Cf. see 5 Williston on Contracts (Rev. Ed.) § 1606, quoted Appellant’s 
Brief, p.i 13. Moffett, Tlodgkins 4' Clarke v. Rochester, supra, Kemp v. U. S., 
supra, Alta Electric 4' Mechanical Co. v. U. S., supra. 
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of the parties bound, for reasons dictated by reason and 
justice. The form of the action is contract, but they 
are not contracts, because the parties do not fix the 
terms and their intentions are disregarded. One class 
of such cases is those where a party wrongfully com¬ 
pels another to render him valuable services, and a 
promise to pay is implied, because on equitable grounds 
one ought not to be permitted to keep that which is re¬ 
ceived without compensation. * * * ” Carpenter v. 
Josey Oil Co., 8th Cir., 1928 26 F. (2d) 442, 443. 

For this Court to adopt either theory advanced by appel¬ 
lant would be to place approval upon a scheme or device to 
deprive appellee of its property without just compensation 
to the unjust enrichment and benefit of appellant. 

CONCLUSION. 

Appellee respectfully submits that the decision of the 
Court below was equitable and just, and in accordance with 
the controlling authorities in the Federal Courts. 

Leonard J. Ganse, 

Ward B. McCarthy, 

Carl F. Bauersfeld, 
Attorneys for Appellee. 
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IN THE 


United States Court of Appeals 


for the District of Columbia 


No. 8198. 


BOARD OF TRUSTEES OF THE NATIONAL TRAIN¬ 
ING SCHOOL FOR BOYS, ALSO KNOWN AS NA¬ 
TIONAL TRAINING SCHOOL FOR BOYS, A COR¬ 
PORATION, Appellant, 

v. 

0. D. WILSON COMPANY, INCORPORATED, 

A CORPORATION, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLEE. 


161 Motion for Summary Judgment on Behalf 

of Plaintiff . 

Comes now, 0. D. Wilson Company, Inc., a corporation, 
plaintiff in the above entitled cause, and moves the Court 
for a summary judgment in its favor upon the complaint, 
the answer, and the affidavits filed in support hereof. For 
grounds of this motion, plaintiff says: 

1. That the complaint, answer and affidavits in support 
of this motion, and the affidavits and exhibits filed on be- 


half of' the defendant herein, show that there is no substan¬ 
tial issue of any material fact, and that the plaintiff is en¬ 
titled to a judgment herein as a matter of law. 

I LEONARD J. GANSE, 

ward b. McCarthy, 

CARL F. BAUERSFELD, 
i Attorneys for Plaintiff. 

* * # # * * * # * * 

162 Affidavit of Francis J. Manning in Support of Motion 
of Plaintiff for Summary Judgment , and in Opposi¬ 
tion to Motion of Defendant for Summary Judgment 
in its Favor. 

District of Columbia, ss: 

Francis J. Manning, being first duly sworn according to 
law, on oath deposes and says: 

That he is an adult citizen of the United States, resident 
and domiciled in the District of Columbia; that for the past 
ten years he has been actively engaged in building and con¬ 
struction business, and during said period has been em¬ 
ployed as estimator and engineer on building construction 
work in and about the District of Columbia and in the sur¬ 
rounding metropolitan area; that during said period affi¬ 
ant was employed by the following general contractors, 
Charles H. Tompkins Company, a corporation, McCloskey 
& Company, a corporation, and George A. Fuller Company, 
a corporation, in building and construction work in the 
District of Columbia. That during said period affi- 

163 ant’s employment was as engineer and estimator in 
said construction work. 

That in or about July, 1937, affiant was employed by 0. 
D. Wilson Company, Inc., a corporation, hereinafter re¬ 
ferred to as plaintiff herein, as engineer and estimator for 
construction work, and was the engineer, and sole computor, 
estimator and checker in the employ of said plaintiff, prior 
to and during the months of December, 1937, and January, 
1938, and during the time of the happening of the matters 
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herein concerned; that among affiant’s duties were those of 
computing, estimating and checking the costs to plaintiff of 
the work, materials and labor involved in bids to be made 
by said plaintiff on government and private contracts, in 
accordance with specifications, drawings and plans con¬ 
tained in proposals for bids. 

On December 28, 1937, the Board of Trustees of The Na¬ 
tional Training School For Boys, also known as The Na¬ 
tional Training School For Boys, a corporation, hereinafter 
referred to as defendant, through Warren F. Martin, Presi¬ 
dent of the Board of Trustees, issued and published an In¬ 
vitation for Bids for proposed alterations of the Gymna¬ 
sium Building, Cottages Nos. 2 and 3, and the Administra¬ 
tion Building, at the said National Training School For 
Boys, the said bids to be received until 2 o’clock P.M., on 
January 11, 193S, as appears from defendant’s Exhibit, 
Item A-13, a photostatic copy of which is annexed to the 
Motion of Defendant For a Summary Judgment, to which 
reference is hereby made. Affiant further avers that the 
specifications under the Invitation for Bids on the proposed 
alterations, consisted of fifty-one (51) letter-sized, single¬ 
spaced pages, together with a statement of the “Minimum 
Wage Rates To Be Paid To Laborers And Mechanics.” 

and an Index, also appears from defendant’s 
164 Exhibits, Item A-16 and A-15, photostatic copies of 
which are annexed to the Motion of Defendant for 
A Summary Judgment, to which reference is hereby made. 
That in addition thereto there were also included Standard 
Government Instructions To Bidders, consisting of four (4) 
letter-sized, single-spaced pages, as appears from defen¬ 
dant Exhibit, Item A-16, annexed to the Motion of Defen¬ 
dant For A Summary Judgment, to which reference is here¬ 
by made. That in addition thereto there were certain draw¬ 
ings and blue-prints which were required to be procured 
by plaintiff, and to be considered by affiant in the calcula¬ 
tions, estimating, computing and checking thereof. 

On January 5, 1938, defendant further issued an amend¬ 
ment to said specifications, designated as “Amendment No. 
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1,” as appears from defendant’s Exhibit, Item A-10, photo¬ 
static copy of which is annexed to the Motion of Defendant 
For A Summary Judgment, to which reference is made. 

Plaintiff and affiant first had knowledge of the Invitation 
for Bids, issued as aforesaid, on January 4,1938, and plain¬ 
tiff, and affiant, did not procure copies of the proposal, 
plans, drawings and specifications for said work, and said 
Amendment No. 1, until January 5, 1938. On this date it 
was decided by plaintiff, employer of affiant, that a bid 
should be entered on said Invitation. Thereafter, between 
January 5, 193S, and January 11, 1938, affiant as the sole 
engineer, estimator, computor and checker of plaintiff made 
calculations, estimates and preparations, for a bid to be 
entered on said Invitation, and sought and procured bids 
for subcontracts thereunder, and further duly considered 
and attempted to familiarize himself with the voluminous 
terms, provisions and conditions of said specifications, pro¬ 
posals and directions, and the drawings and blue- 
165 prints for said work, including said Amendment No. 

i 1. Affiant went to the School Building of defendant 
and conferred with the officials in charges of said School; he 
attempted to familiarize himself with the location and char¬ 
acter of said work, and the physical conditions, circum¬ 
stances and surroundings existing at the respective sites. 

Between January 5, 1938, and January 11, 1938, at 1:00 
o’clock P.M., affiant was required to break-down said work 
into the component parts thereof; to classify the said work 
into the different kinds and types thereof; to itemize and 
calculate those portions of the work to be bid upon and 
work done by subcontractors, and to check, invite and re¬ 
ceive'bids by proposed subcontractors and materialmen 
for said portions thereof. 

During the said limited time available to affiant between 
January 5, 193S, and January 11, 1938, at 1:00 o’clock 
P.M., affiant made minute and detailed estimates, calcula¬ 
tions and computations for the proposed work under the 
plans, drawings, specifications, proposals and directions 
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for said work; that said plans, drawings, specifications, pro¬ 
posals and directions involved more than twenty-seven (27) 
operations and kinds of work, to be bid for under a lump 
sum; that on certain portions of said work six (6) alternate 
proposals were also required; that a great variety of labor 
and kinds of materials were required therefor; that said 
work required invitation and receiving of bids from sub¬ 
contractors and materialmen, and the checking thereof, for 
electrical work, plumbing, Kalamein doors, millwork and 
lumber, wood flooring, linoleum, hardware, ornamental iron, 
window sash, reinforcing steel, concrete, paints and var¬ 
nishes, and numerous other structural items. 

Because of the great amount of detailed work, 
166 computations, calculations and estimates, and check¬ 
ing, required to be done by affiant within the limited 
period of time aforesaid, affiant became distraught and ner¬ 
vous, and he was thereby prevented from accurately check¬ 
ing and rechecking the final computation and summary of 
figures prepared by him for insertion in the Bid Form re¬ 
quired to be submitted to defendant. 

By reason thereof, and accidentally and unintentionally 
affiant made a certain omission and clerical error in the 
summary and final computation, in that he failed and omit¬ 
ted to include in the said figures thereof, inserted in said 
Bid Form, the amount required for the furnishing, laying 
and finishing complete of the wood flooring in the Gymna¬ 
sium as hereinafter more fully appears. 

Because of the conditions and under the circumstances 
hereinabove set forth, affiant accidently omitted from the 
final summary and computation, and from the bid, an item 
of Sixteen Hundred Dollars ($1,600.00), estimated and cal¬ 
culated for the installation and finishing complete of a new 
Gymnasium floor in the Gymnasium Building, required 
under said Invitation for Bids. Affiant further says that 
said item, inadvertently omitted as aforesaid, was the only 
item which did not have to be broken-down to arrive at al¬ 
ternate bids as required in the Invitation of defendant. That 
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after affiant had calculated and determined the cost of in¬ 
stalling: and finishing complete said new Gymnasium floor¬ 
ing, and had procured a subcontract bid in the amount of 
Sixteen Hundred Dollars ($1,600.00) therefor, the calcula¬ 
tion and amount thereof was laid aside pending estimates, 
calculations and computations on the other items required 
in said bid and the several alternates thereof. That in the 
final listing of the numerous items to be included in said 
bid, affiant inadvertently failed and omitted to include the 
said Sixteen Hundred Dollars ($1,600.00) for said 
167 flooring. 

Because of lack of time, and the detailed and nu¬ 
merous calculations, computations and estimates required 
to be made under said Invitation for Bids, affiant was un¬ 
able finally to prepare the Bid Form on behalf of plaintiff 
at its offices 1249 Wisconsin Avenue, Northwest, Wash¬ 
ington, D. C., until about 1 o’clock P.M. on January 11, 
1938, and only an hour before the time for the opening of 
bids at the office of the Superintendent of Board of Trus¬ 
tees of National Training School For Boys, located on Bla- 
densburg Road at the District Line, Northeast, Washing¬ 
ton, D. C. That after the filling in of said Bid Form, and 
because of the circumstances aforesaid, affiant did not have 
time to recheck the separate items included in said bid. 
That affiant personally delivered said bid, together with a 
Bid Bond in the amount of Fifteen Hundred Dollars 
($1,500.00), duly executed by plaintiff, as principal, and 
Hartford Accident and Indemnity Company, a corpora¬ 
tion, as surety, to the office of Claude D. Jones, Superinten¬ 
dent of Defendant, Bladensburg Road at District Line, 
Northeast, Washington, D. C., from the offices of the plain¬ 
tiff, 1249 Wisconsin Avenue, Northwest, at 1:50 o’clock 
P.M., on said date. 

W r ithin ten minutes after the delivery and submission of 
said bid and bond by plaintiff to the office of the Superin- 
tendant of defendant as aforesaid, and at 2 o’clock P.M., 
on said January 11, 1938, the bids were then and there 
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opened, read and published. Ten proposals and bids for 
said work were submitted by proposed contractors.. These 
ten bids and the amounts thereof, as appears from defen¬ 
dant’s Exhibit B-6, annexed to its Motion for A Summary 
Judgment, and made a part hereof, are as follows: 


Firm 

Lump Sum Bid 

O. D. Wilson Co., Inc. 

$5,190 

George C. Martin 

7,200 

Lee T. Turner 

$7,604 

W. E. Mooney Co., Inc. 

7,730 

F. H. Martell Co. 

7,800 

William E. Colbert 

7,800 

Heman S. W^ard 

7,979 

Beauchamp & King 

8,100 

Tliurm Co., Inc. 

8,554 

Walter B. Averv 

9,669 


That immediately upon the opening and reading of the 
said bids, affiant who was then present became aware of 
the large difference between the amount of the bid on be¬ 
half of plaintiff, $5,190.00, and the next lowest bidder, 
George C. Martin, $7,200.00. Affiant then and there be¬ 
lieved that an inadvertent error must have been made in 
the compilation of bid of plaintiff. That upon return of 
affiant to the offices of plaintiff, he personally checked the 
figures wherefrom he had compiled the bid as submitted. 
That at about 5 o’clock P. M. on said January 11, 1938, 
upon rechecking said figures affiant first learned of the in¬ 
advertent omission of the item for new maple flooring com¬ 
plete in said Gymnasium. 

That on the following morning, January 12, 1938, at 9 
o’clock, at a conference attended by the Superintendent of 
defendant and other officials, affiant and O. D. Wilson, 
President of plaintiff, orally informed Claude D. Jones, 
Superintendent of defendant, of the inadvertent omission 
and mistake as aforesaid and orally requested leave to 
withdraw the said bid. Thereupon by letter, dated Janu- 
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ary 12; 1938, copy of which is annexed to plaintiff’s com¬ 
plaint, 1 marked Exhibit A, to which reference is hereby 
made, plaintiff was directed by Claude D. Jones, Superin¬ 
tendent of defendant, to put its request for withdrawal of 
said bid in writing. 

In accordance therewith, and on said January 12, 1938, 
plaintiff addressed its letter to defendant asking with¬ 
drawal of its bid, as appears from plaintiff’s Exhibit 
169 B, annexed to the complaint filed herein, to which 
reference is hereby made. Thereafter, under date 
of February 25,1938, said request to withdraw said bid was 
refused, as appears from the copy of letter dated February 
25, 1938, sent to plaintiff, which is annexed to defendant’s 
Motion For A Summary Judgment as Exhibit D-l. 

Affiant further avers that the said item of Sixteen Hun¬ 
dred Dollars ($1,600.00) for the laying and finishing com¬ 
plete of said new Gymnasium flooring was the fair and 
reasonable cost for performing the same as of said Janu¬ 
ary 11; 1938; that the said work under the proposal, plans, 
drawings, specifications, etc., including the laying of the 
wood flooring complete in said Gymnasium Building, could 
not be done for the sum of Five Thousand One Hundred 
Ninety Dollars ($5,190.00), as bid by plaintiff, and that 
plaintiff suffered a loss in the performance thereof. 

• FRANCIS J. MANNING 

Subscribed and sworn to before me this 22 day of Sep¬ 
tember, 1941. 

FRANCIS E. BROW 
'Notary Public, D. C. 

My Commission Expires March 1, 1942. 
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170 Endorsed: Filed Sep 23 1941 Charles E. Stew¬ 
art, Clerk. 

Affidavit of 0. D. Wilson in Support of Motion of Plaintiff 
for Summary Judgment, and in Opposition to Motion 
of Defendant for Summary Judgment in its Favor. 

District of Columbia, ss: 

0. D. Wilson, being first duly sworn according to law, on 
oath deposes and says: 

That lie is an adult citizen of the United States, resident 
and domiciled in Arlington, Virginia; that he is, and at 
the time of the happening of the matters herein concerned 
was, President of 0. D. Wilson Company, Inc., a corpo¬ 
ration, plaintiff herein; that in or about July, 1937, plain¬ 
tiff employed one Francis J. Manning, as engineer and 
estimator; that the duties of said Francis J. Manning were 
the computing, estimating, calculating and checking of the 
costs to plaintiff of the work, materials and labor involved 
in bids to be made by said plaintiff on government and 
private contracts, in accordance with proposals, specifica¬ 
tions, plans and drawings contained in Invitations for 
Bids. 

171 That affiant has read the affidavit of said Francis 
J. Manning, filed herein, and is familiar with the 

contents thereof; that the averments made in said affidavit 
of Francis J. Manning are true and correct to the best of 
affiant’s knowledge, information and belief. 

That said Francis J. Manning made the calculations, 
computations and estimates for the bid which was deliv¬ 
ered and submitted to defendant on January 11, 1938, at 
about 2 o'clock P. M.; that at about 3 o’clock P. M. on said 
date, Claude D. Jones, Superintendent of defendant called 
affiant upon the telephone and inquired as to whether the 
said bid was correct; that said Claude D. Jones thereupon 
instructed affiant to attend a conference at the offices of 
National Park Service, new Interior Building, Washing¬ 
ton, D. C., at 9 o’clock A. M. on the morning of January 
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12, 193S. That Francis J. Manning returned from the 
opening of tlmhids to the offices of plaintiff and conferred 
with affiant at about 3:30 o’clock P. M. on said January 11, 
1938. That thereupon affiant and said Francis J. Manning 
then and there began a check of the computations, calcula¬ 
tion sheets and the Bid Form submitted, copies of which 
are now to the Court here shown, on behalf of plaintiff. 
That at about 5 o'clock P. M., upon said check, affiant and 
said Francis J. Manning learned of the inadvertent omis¬ 
sion from the said bid submitted of the item of Sixteen 
Hundred Dollars ($1,600.00), for laying the wood flooring 
complete in said Gymnasium. 

Thbt on the morning of January 12, 1938, at 9 o’clock 
A. M., affiant and said Francis J. Manning attended said 
conference in the offices of National Park Service, new 
Interior Building, Washington, D. C., and then and there 
orally informed the representative of defendant of 
172 i the inadvertent omission of said item of Sixteen 
: Hundred Dollars ($1,600.00) for wood flooring from 
the bid submitted, and asked permission to withdraw the 
said bid. Thereupon, acting upon instructions of the rep¬ 
resentative of defendant, affiant went to and saw Claude 
D. Jones, Superintendent of defendant, and then and there 
submitted the written work sheets of estimates, and showed 
him the omission of said Sixteen Hundred Dollar 
($1,600.00) item for wood flooring from the bid made. Said 
Claude D. Jones, Superintendent of defendant, then and 
there wrote and personally delivered to affiant the letter 
dated January 12, 1938, copy of which is annexed to the 
complaint, to which reference is hereby made, instructing 
plaintiff to submit a written request to withdraw its bid, 
together with an exhibit showing the detailed list of said 
bid, in support of its claim of inadvertent error, and to 
present said letter to Mr. Montgomery, National Park 
Service, for transmittal to the contracting officer. There¬ 
upon, on the same day, plaintiff addressed and delivered 
its letter, dated January 12, 1938, copy of which is an- 
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ncxed to the complaint, marked Exhibit B, to which refer¬ 
ence is hereby made, showing the inadvertent omission, 
and requesting permission to withdraw said bid. To said 
letter there was annexed the sworn figures by which plain¬ 
tiff had arrived at the price, clearly showing the omission 
of the item for said Gymnasium floor. 

Notwithstanding, and by letter dated February 25, 1938, 
copy of which is annexed to the defendant’s Motion for 
Summary Judgment, marked Exhibit D-l, withdrawal of 
said bid was refused. Affiant further avers that the actual 
cost to plaintiff of performing the work required under 
said Invitation for Bids, and the contract required to be 
entered into by plaintiff thereunder, was the sum of Six 
Thousand Nine Hundred Thirty-one Dollars and 
173 Thirty-two Cents ($6,931.32), as appears from the 

itemized statement thereof, hereto annexed. Affiant 
further avers that plaintiff 0. D. Wilson Company, Inc., 
entered into its said contract, under compulsion and with¬ 
out right on the part of the defendant to compel it so to do, 
and that the performance thereof was undertaken and 
completed under protest, reserving to plaintiff all rights 
which it had arising from the inadvertent omission from 
its bid of the Sixteen Hundred Dollar ($1,600.00) item for 
relaying the said new Gymnasium floor, as appears from 
the letter annexed to plaintiff’s Motion For Summary 
Judgment, Exhibit, Item A-2. 

O. D. WILSON 

Subscribed and sworn to before me this 23 day of Sep¬ 
tember, 1941. 

VIRGINIA PRYOR 
Notary Public , D. C. 

My commission expires Nov. 1, 1944. 
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33 Endorsed: Item A-2 

Telephone: West 0089 
0. D. Wilson Co., Inc. 

Contractors 

1249 Wisconsin Ave. N. W. 

Washington, D. C. 

March 8, 1938 

The National Training School for Boys 
Bladensburg Hoad 
Washington, D. C. 

Attention: Mark L. Bristol, Acting President, Board 
of Trustees. 

Re: Contract—Alterations in the Gymnasium Building, 
Cottages Nos. 2 and 3, and the Administration 
Building, The National Training School for Boys, 
'Washington, D. C. 

Gentlemen: 

Referring to your letter of award of March 2, 1938, in 
reference to the bid heretofore submitted by this company 
for alterations in the Gymnasium Building, Cottages Nos. 
2 and 3, and the Administration Building, at The National 
Training School for Boys, Washington, D. C., please be 
advised that quadruplicate executed contract form, per¬ 
formance bond form, and payment bond form are enclosed 
herewith. 

You are further advised that said forms have been exe¬ 
cuted, and the work will be undertaken and completed by 
this company under protest, reserving to our company all 
rights which it has arising from inadvertent omission 
from our bid of the $1,600 item for relaying a new gymna¬ 
sium floor as provided in the plans and specifications. 


You are further advised that we shall request a reconsid¬ 
eration by the Comptroller General of the United States 
and vour Board of Trustees of the matter which has here- 
tofore been taken up between us. 

Very truly yours, 

0. D. WILSON CO. INC. 

0. D. WILSON, 

Pres. 


